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Abstract:

The United Nations in its 17 sustainable development goals endeavors to transform the world especially
in the areas of poverty, economic growth, social needs such as education, health, social protection, job
opportunities, climate change and environmental protection etc. The 17 sustainable development goals
importantly, also includes the aspects of ensuring equality for women which is a need of modern
contemporary developing societies at global level in order to achieve the sustainable development of
mankind.!

The constitution of India in its part 111 secures the equality through fundamental rights to the citizens of
India.? While ensuring the fundamental rights, the constitution of India also protect every citizen from the
discrimination on grounds of religion, race, caste, sex or place of birth.2 In the recent decades the world
community at global level and our country at local level has taken various initiative and measures to
ensure the equality of status and opportunities, free from the discrimination on the ground of gender
however, in some cases the discrimination on the basis of gender is perceptible and the law governing
marriage of Hindus is an instance of the same®*. This article is an attempt to highlight some provisions of
the Hindu Marriage Act, 1955 wherein the disproportion in securing the rights and remedies to Hindu
females are evident.
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INTRODUCTION:

Discrimination of women is an idiosyncratic phenomenon at all the levels in societies. Securing the
equal rights of women is an unending debate since decades at national and international level. Equal
treatment of women in all respects and at all levels has been regarded within basic fundamental human
rights that are enshrined in various international conventions and instruments.

The United Nations Transforming our world: the 2030 Agenda for Sustainable Development in its vision
envisage a world in which every woman and girl enjoys full gender equality and all legal, social and
economic barriers to their empowerment as removed. It further envisage a world of universal respect for
human rights and human dignity, the rule of law, justice, equality and non-discrimination.® The 2030
agenda for sustainable development sets the goals and targets in order to achieve and ensure the basic
human rights of all and to achieve gender equality and the empowerment of all women and girls at all

levels over the next fifteen.®
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The Universal Declaration of Human Rights (UDHR), a milestone in the history of human rights, also
affirmed the belief in fundamental human rights and in the equal rights of men and women.” The
Universal Declaration of Human Rights (UDHR) institutes the entitlement of all the rights for every
human being without establishing the difference on the basis of race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status etc.®

In 1979, the United Nations General Assembly adopted the Convention on the Elimination of All Forms
of Discrimination against Women which entered into force in 1981. The Preamble of the Convention
concedes that the extensive discrimination against women continues to exist in our societies and also
highlights that any kind of discrimination, violates the principles of equality of rights and respect for
human dignity. The convention while defining the term discrimination as ‘any distinction, exclusion or
restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the
recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of
men and women, of human rights and fundamental freedoms in the political, economic, social, cultural,
civil or any other field’® widely covers the aspects of probable discrimination of women and provides and
exhaustive definition in order to safeguard women and her rights. Article 16 of the Convention is
noteworthy which covers various facets of marriage and family life and provides for equality in terms of
rights and responsibility including rights and responsibilities with regard to children®,

At national level, efforts are made by the government to eliminate the all forms of discrimination against
women at all levels. In recent decades, by implementing new inclusive legislations and policies, the
perpetual efforts have been made in order to secure the equality and protection of women from
discrimination on the basis of gender. The drafters of the Indian constitution have laid the foundation of
such efforts by incorporating various provisions in the Constitution. The fundamental rights as enshrined
in the Constitution provides the equality of status and also protects from all forms of discrimination on
the basis of gender!!. The Directive Principles of state policy mandates the state for striving to promote
the welfare of the people and also strive to minimize the inequalities. In recent decades, constant efforts
have been made by international community and at national level, however, the efforts seems diminutive
upto some extent as the women are in grieve of inequality in some cases.

The Hindu Marriage Act, 1955

The enactment of the Hindu Marriage Act, 1955, a landmark legislation in the history of social inclusive
legislation has brought significant transformation in the traditional religion based law of marriage for
Hindus which has long bearing on the nature and aspects of Hindu marriage. The legislation has
gradually eroded the belief of Hindu marriage as purely religious and sacramental obligation of Hindus
by introducing the concepts such as re-marriage, divorce, prohibition of bigamy, minimum age of
marriage, consent etc. The Hindu Marriage Act, 1955 extends the remedies, available within its
provisions to both husband and wife however, it is an instance of the conspicuous inequality with respect
to Hindu women in some cases which has been in debates since decades*?. The codification of Hindu law
has provided the universality through its principles and provisions nevertheless, some crack are still
required to be fixed in order to achieve the equality for women in true sense.
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The Hindu Marriage Act, 1955 initially prescribed the minimum age of marriage for bride and the groom
as 15 and 18 years respectively and before 1978, marriage below the prescribed ages could be solemnized
with the consent of the guardians.'® Post 1978 amendment, the legislation by stipulating the minimum
age of marriage as 18 and 21 respectively for women and man retained the difference of age thereby
depicting the socio-cultural set up conformist notion of Indian societies that the wife should be younger
than the husband.* Though, the Hindu Marriage Act, 1955 does not make marriage as void or voidable,
if solemnized in violation of prescribed age, legislation makes it a punishable offence,’® signifies the
uneven treatment. The Majority Act, 1875, which governs the aspects pertaining to age of majority for
various purposes also prescribes the age of majority on attaining the age of eighteen years for all
purposes however, the male and female are treated unequally in Hindu Marriage Act, 1955 in order to
maintain the wrong notion of Indian societies in this regard.®

In the cases of the restitution of conjugal right also even after various pronouncements of the Supreme
Court of India and High Courts, the husband is given priority at least in the cases when the grounds
pertaining to the obligations of wife are contended. The observation of Punjab and Haryana High Court
full bench while deciding a matter on restitution of conjugal right as "obligation to live together under
common roof is inherent in the concept of Hindu Marriage and it cannot be torn unilaterally by the desire
of wife to live separately and away from matrimonial home merely for reason of either securing or
holding the job elsewhere!™ depicts the prevalent aspects of male dictated societies. It is so often that the
women share the major stake of housework has to compromise on personal and professional front, which
is never considered in any term. The Indian Judiciary had made attempts to come out from this notion
and has made attempts to ensure the equality in matrimonial disputes of such nature. The Delhi High
Court expressively highlighted need of ensuring the equality of rights between husband and wife and
observed that “Art. 14 of the Constitution guarantees equality before law and equal protection of the law
to the husband and the wife. Any law which would give the exclusive right to the husband to decide upon
the place of the matrimonial home without considering the merits of the claim of the wife would be
contrary to Art. 14 and unconstitutional for that reason.”*® Therefore, the societies, through clear
provisions of law should come out of the prehistoric notion of male dominations especially in family
matters when the same has been used to evade the obligation of paying maintenance to wife.®

In a significant move, the amendment in the Hindu marriage Act, 1955 reduced waiting period for
divorce from 3 year to 1 year.? However, the condition and requirement of minimum 1 year for
presenting the petition for divorce?* upto some extent is detrimental to the interest of women, more
significantly in the cases of cruelty by husband. It is contended that the limitation of 1 year is based on
the public policy and marriage is the foundation of civil society, therefore, it is to prevent party to
recourse legal proceedings before they made real efforts to save their marriage.?> The provision
prescribed that the leave of High Court may be obtained in the cases of exceptional hardship and
depravity however, it turn to be extremely difficult in some cases for wife to approach the high court and
establish the case of exceptional hardship and depravity in court of law for the reason that the terms are
undefined together with very extensive scope of terms. The courts have tried to specify that what could
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be exceptional hardship and depravity through various judgments however, not concluding and
exhaustive especially in view of changing dimensions of marriage and matrimonial relationships.?
Therefore, the provision which has been kept to uphold the sanctity of institution of marriage, still
becomes unfavorable for women.

The Marriage Amendment Bill, 2010 proposed various landmark amendments in the Hindu Marriage
Act, 1955 particularly in the cases of divorce by incorporating revolutionary provisions such as
permitting the petition for dissolution of marriage on grounds irretrievable breakdown of marriage,
opportunity to oppose the divorce petition on the grounds of financial hardship and importantly
safeguards the interest of minor children, unmarried daughters, who are financially dependent on the
parents by ensuring the adequate provisions for maintenance.?* Such major initiatives in the context of
women empowerment regrettably have not been perused consistently by the government and therefore,
could not see the light of day which has resulted in hardships for women.

Conclusion:

The Hindu Marriage Act, 1955 has introduced radical changes in the shashtric law of marriage and
divorce for Hindus. The legislation is intended to establish the institution of marriage as sacred social
union between Hindu husband and wife with assimilation of sacramental, religious and upto some extent
the contractual aspects by ensuring & securing the rights, duties and obligations between husband, wife
and their children. Nevertheless, the legislation while securing the rights of Hindu husband and wife
grieves some limitations especially in the context when Indian societies are diverse and developing very
fast. Therefore, the progress of law is essential in order to align the law and its relevancy with the pace of
development and progress in societies in order to establish the comprehensive legal mechanism for

ensuring the equal protection of basic fundamental human rights regardless of race, gender etc.
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