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Abstract 

The Paper is centered on "Commercialization of Surrogacy in India." After presenting the theme quickly, it explains the 
importance and idea of Surrogacy. From that point, the paper has advanced different meanings of Surrogacy. It likewise 
examines the three various types of surrogacy pursued by the exchange of its recorded foundation. The history has been 
talked about in both Indian and World setting in the paper, after which it makes reference to a discourse on 
commercialization of Surrogacy in India. The paper additionally specifies about the Surrogacy Super Mart common in 
India. From that point, different good and moral issues identifying with surrogacy have been talked about. Further it 
talks about the law identifying with surrogacy in India. The Judicial reaction in India with respect to surrogacy has 
additionally been talked about pursued by the dialog of lawful issues on surrogacy. The paper consequently closes 
subsequent to advancing the finishing up perception pursued by certain proposals and suggestions on surrogacy. 
Watchwords – Surrogacy, Gestational Surrogacy, Genetic Surrogacy, Total Surrogacy, Egg Donor, Surrogate Mother, 
Gestational Mother and so forth.  

 

Introduction 

 

Nature has gave the lovely ability to reproduce an actual existence inside ladies and each lady values the experience of 
parenthood. Appropriate to proliferation is a natural right of a person. The craving for kids among couples is an all 
inclusive marvel. Parenthood is an extraordinary and everlastingly remunerating background. The torment and misery of 
not satisfying the fantasy of parenthood is vast. The art of barrenness treatment has pushed ahead significantly. Each 
general public over the world has given essential significance to the foundation of family. At the point when two people 
meet up and go into a marital bond, another family appears and such family winds up total with the introduction of the 
kids. From the old occasions, kids are considered as a need for the continuation of the family genealogy and a wellspring 
of bliss for the guardians. Clinicians calls attention to that birth of an infant makes a bond between the life partners 
which can assist unpleasant relational unions with sustaining over the long haul. Anyway because of different reasons, 
enormous segments of the general public are unfit to have their kid. Research has expressed that one out of six couples 
have such issues. The nonattendance of a kid is considered as a disgrace to the family. There are numerous occasions 
where the powerlessness to have a tyke prompted wedding breakdown. The failure to have a kid which is known as 
barrenness in therapeutic terms is a worldwide issue. As per the WHO Report the occurrence of fruitlessness over the 
globe including India is around 10-15 percent1. 

 

A few types of fruitlessness which were viewed as untreatable in the past have straightforward arrangements today. Till 
as of late the main answer for childless couples was reception. The headway in restorative science especially in the field 
of counterfeit human conceptive advances (ART) has acted the hero of such people and gave them different alternatives 
to generate a hereditarily related tyke2. There are different choices in ART like manual semen injection, In-Vitro 
treatment, developing life move and so forth. Among every one of the strategies surrogacy has turned out to be 
prominent. Which means AND CONCEPT OF Surrogacy, has risen as another dimension of logical progression for 
proliferation with the use of belly of a lady to recreate kids for another lady. A standout amongst the most effective 
strategies to beat both organic and social fruitlessness is 'surrogacy.' Surrogacy has given chances to have a hereditarily 
related kid to the couples who are unfit to repeat through counterfeit proliferation and in vitro preparation. Surrogacy 

                                                           
1 Annual Report 2008-2009 Ministry of Health and Family Welfare, Government of India available at 
http://monh.nic.in/FINAL_HEALTH_MINISTRY_ANNUAL_REPORT_2008_09.pdf accessed on 10th April 2019 at 5:30 p.m. 
2 Available at http://www.indiaparenting.com/infertility-treatments-and-solutions/479_4466/surrogacy-the history-and-today.html 
accessed on 20th May 2019 at 8:30 p.m. 
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has turned into an appealing option for couples and people who wish to have a tyke naturally identified with them. The 
idea of surrogacy has turned out to be broadly perceived everywhere throughout the world. Surrogate parenthood is 
considered as an aid by fruitless couples as it is progressive trust in having a child.2 The word 'surrogate' has been 
gotten from a Latin word 'surrogatus' which means a substitute, that is individual named to follow up for the benefit of 
another. Customarily, surrogate parenthood is alluded to as 'an understanding between a wedded couple who is unfit to 
have a youngster due to spouse's barrenness , and a ripe lady who consents to imagine the husband's tyke through 
managed impregnation, convey it to term, and give up every parental right in the child.' 

 DEFINITIONS OF SURROGACY  

According to Black’s Law Dictionary, ‘an agreement wherein a woman agrees to be artificially inseminated with the 
semen of another woman’s husband.3”  

The New Encyclopedia Britannica defines- ‘Surrogate motherhood’ as the practice in which a woman bears a child for 
the couple to produce children in the usual way.  

In Medical parlance- the term surrogacy means using of a substitute in place of natural mother. 

The ART Bill 

The art bill has characterized surrogacy as 'a game plan where a lady consents to a pregnancy, achived through helped 
regenerative innovation, in which neither of the gamets have a place with her or to her significant other, with the 
expectation to convey it to the term and hand over the tyke to the individual or people for whom she is going about as a 
surrogate. 

Types OF SURROGACY  

Surrogacy is of three sorts. They are Genetic surrogacy/fractional surrogacy, Total surrogacy and Gustatory/Gestational 
surrogacy. In Genetic/Partial Surrogacy, lady's egg either through planned impregnation or less frequently by common 
intercourse is treated by the sperm of the male accomplice of the couple craving the kid (charging father)4. Here the 
surrogate mother is the hereditary mother of the youngster and the authorizing mother assumes the job of social and 
legitimate mother. This kind of surrogacy is additionally called as Partial Surrogacy or Traditional Surrogacy. Complete 
surrogacy is the place the surrogate's egg is treated with the sperm of the contributor or with the authorizing father. In 
Gustatory/Gestational Surrogacy, the egg and semen are gotten from the authorizing couple (or from unknown 
contributors), and the resultant incipient organism is in this manner embedded into the surrogate or conveying mother. 
Here, the surrogate mother has no hereditary connection with the youngster. This kind of surrogacy is likewise called as 
Full Surrogacy. Surrogacy can be additionally isolated into two sorts dependent on budgetary pay. First is Altruistic 
Surrogacy and second is Commercial Surrogacy. In Altruistic Surrogacy money related remuneration isn't given to the 
surrogate mother, however the appointing guardian may give charges and expenses to the surrogate mother in carrying 
a developing life to the term. This kind of surrogacy is for the most part normal among relatives or dear companions. 
The run of the mill reason given for why no budgetary remuneration is required is that, in this sort of surrogacy, the 
choice to be a surrogate stems from affection, not from individual increase or even voracity. While the language of 
liberality is frequently utilized in the other sort of surrogacy – business surrogacy – the surrogate is monetarily 
remunerated past costs related with the pregnancy. That is, the surrogate is paid for her gestational administrations  

History Background of surrogacy 

Surrogacy is anything but another training. It an antiquated practice. This training goes back to scriptural occasions. The 
main surrogate mother in history is accepted to have lived some place close to the city of Hebron, the place where there 
is Canaan, two thousand years before the introduction of Christ. Sarah, fruitless spouse of Abrahim, commissions her 
house cleaner Hager to hold up under a kid by inducing Abrahim to lay down with her. Abrahim was 86 years that time. 
Yet, in spite of his age he was as yet ready to imagine a tyke. In 1910 BC Hager brought forth a child called Ishmael. 
Ishmael was the principal youngster in history brought into the world due to the alleged customary surrogacy program5.  

                                                           
3 https://surrogate.com/about-surrogacy/surrogacy-101/surrogacy-definition/ visited on 25th April 2019 at 7:P.M  
4 https://www.conceiveabilities.com/about/blog/the-different-types-of-surrogacy visited on 25th April 2019 at 7:30 P.M 
5 https://surrogate.com/about-surrogacy/surrogacy-101/history-of-surrogacy/ visited on 4th may 2019 at 5:00 p.m 
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INDIAN HISTORY OF SURROGACY  

 

Hindu folklore additionally offers occasions of surrogacy and mirrors the mystery that still encompasses surrogacy 
practice. In Bhagavata Purana, Vishnu heard Vasude's supplications imploring Kansa not to execute all children being 
conceived. Vishnu heard these supplications and had an incipient organism from Devaki's belly moved to the belly of 
Rohini, another spouse of Vasudev. Rohini brought forth the infant Balaram, sibling of Krishna, and covertly brought up 
the youngster while Vasudev and Devki revealed to Kansa that the tyke was conceived dead.5 In the Mahabharat, 
Gandhari did not convey a tyke rather conveyed a semi strong material which was separated by Maharishi Vyas into 100 
pieces and planted them in various container. Along these lines, the 100 Kauravas were borm. Thus, Maharishi Bhardwaj 
saw a perfect fairy leaving water subsequent to having a shower and seeing such a wonderful lady, he felt observe and 
stored his semen in pot utilized for yagna called Darona.This is from where Dronacharya was born and named after the 
vessel. Thousands of years after the biblical events in 599 AD, the 24th Trithankar, Mahavira, was born after an embryo 
had been transferred from one women’s womb to another one’s. He is one of the key figures of the Jain Mythology. 
Devananda, wife of a Brahmin named Rishabdeva conceived him. The gods, ingeniously, transferred the embryo to the 
womb of Trishala 

COMERCIALIZATION OF SURROGACY IN INDIA 

It is difficult to envision the youngster as trade. Infants, after all are the result of adoration, not cash, an origination that 
happens far from any business action. Poor guardians crosswise over time and spot have seen their kids as potential 
monetary resources, gauging their possible financial commitment in the rice field or industrial facility or house against 
the expenses of bringing them through adolescence. In like manner, surrogacy has turned into a business in nations like 
India, which has offered ascend to numerous inquiries prompting political discussion. Women's activists have contended 
over the alienability of lady's bodies; legitimate researchers have tested the authoritative and jurisdictional issues. The 
market for surrogacy is enormous and is developing. There are a large number of potential guardians over the world 
with both the craving and the fortitude to employ another lady to hold up under their youngsters. Business surrogacy, 
or "bellies for lease," is a developing business in India.7 Critics have portrayed the prominence of surrogacy plan in India 
as 'child blasting business', 'belly on contract', 'infant firm', 'parenthood by proxy'.8 Surrogacy has turned a typical 
organic capacity of a lady's body into a business contract. Surrogate administrations are promoted, surrogates are 
enrolled and working offices make huge benefits. The commercialization of surrogacy raises fears of an underground 
market and infant selling, reproducing ranches, transforming ruined ladies into infant makers and the likelihood of 
specific rearing at a cost. In India surrogacy is turning into a blasting industry because of the way that surrogate moms 
are effectively accessible and the whole expense of this strategy is extremely less when contrasted with different 
nations. An intense interest of surrogates has been seen in India as a result of the similar straightforwardness with 
which the outsiders can discover surrogate moms. Strategic distances of law had made surrogacy a knotty issue in India. 
At present surrogate parenthood in India includes a business of $445 billion, faces serious weights from various social 
concerns. India is the main nation on the planet which has legitimized business surrogacy. Legitimized in India in 2002, it 
is currently an a large portion of a billion-dollar a year industry, with surrogacy administrations offered in any event 350 
facilities. By and large, most Indian surrogate moms are paid in portions over a time of 9 months. On the off chance that 
they are unfit to imagine they are regularly not paid at all and once in a while they should relinquish a segment of their 
charge on the off chance that they prematurely deliver. The measure of cash given to a surrogate mother in India may 
seem miniscule from any sensible point of view, be that as it may, the sum may fill in as the financial life blood for the 
families, and will be spent on the requirements of the family (a house, instruction of the youngsters, medicinal 
treatment). Indian centers are in the meantime winding up increasingly focused, in the estimating, however in the 
enlisting and maintenance of Indian females as surrogates. Facilities charge patients somewhere in the range of $10,000 
and $28,000 for the total bundle, including treatment, the surrogate's expense, and conveyance of the infant at an 
emergency clinic. Counting the expenses of flight tickets, restorative techniques and lodgings, it comes to approximately 
33% of the cost contrasted and experiencing the method in the UK. In India there has been ascent of over 150% of 
surrogacy cases in the previous couple of years. The hot spots to discover surrogate moms in India are Anand town in 
Gujarat State, Indore city in Madhya Pradesh, Pune, Mumbai in Maharashtra State, Delhi, Kolkata and 
Thiruvanantpuram. Private facilities in Indore, Pune, Surat and Anand have seen mushrooming development. These 
centers go about as brokers between the outside couples and the ready surrogate moms. Childless couples from 
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everywhere throughout the world are coming to India looking for surrogate moms because of the accessibility of poor 
Indian surrogate moms at a much lower costs6. 

MORAL AND EHTICAL ISSUES RELATNG TO SURROGACY 

 The underlying idea behind surrogacy is a noble one as it is based on the altruistic principle of doing good to others i.e. 
one woman helping another woman. The religious texts of Hinduism and Christianity highlight the practice of surrogacy 
in ancient times. Some of the moral and ethical issues relating to surrogacy are as follows: 

1. Harm to Surrogate Mother- 

 Most Indian women act as surrogate mothers due to poverty or other economic necessity. However, surrogacy 
technology may involve some complications and cause harm to the health and life of the surrogate mother. This raises 
the important issue of liability for the harm caused or suffered by a surrogate mother. If there is no medical negligence 
on the part of the doctors and other medical staff, it would be difficult to fix the liability and thereby indemnify the loss 
suffered by the surrogate mother.  

2.  Interest of the Child- 

 Surrogacy generally involves payment of money to the surrogate mother for delivering and handing over the child to 
the commissioning parents. Thus, it is criticized as equivalent to buying and selling a child. It is argued that it would lead 
to selection of sex and traits in a child, i.e. creation of designer babies. Thus, surrogacy would result in treating a child as 
a product which is considered as morally wrong and unethical. It is also observed that the process of surrogacy involving 
in vitro fertilization usually results in birth of triplets or quadruplets. This may harm the interest of the child, as the 
commissioning parents may not be in a position to look after such number of children born against their wish. Further, it 
is argued that surrogate children may be born with defects. Another contentious issue in the process is the 
determination of parentage and custody of child. Surrogacy involves participation of three or four or five adults. So it is 
difficult to determine the parentage of child.  

3.  Surrogacy Degrades the Dignity of Woman-  

Right to dignity is one of the inherent and cherished rights of every human being. It is argued that surrogacy degrades 
the inherent dignity of a woman. Surrogacy involves the use of a woman’s body for producing a baby which is handed 
over to the commissioning parents. During the term of pregnancy, the surrogate mother has to abide by the conditions 
laid down in the contract and has no right to take any decision affecting her body. Moreover the surrogate mother also 
considers pregnancy as a means of earning money and tries to avoid developing a special bond with the child in her 
womb. Thus the natural mother-child bond is either absent or suppressed and the entire process is viewed as a 
commercial transaction. The critics argue that the woman’s body is reduced to being an incubator or breeder machines 
and thus it degrades the dignity of woman.  

4.  Surrogacy has been equated with Prostitution- 

 Many authors have criticized that surrogacy is like prostitution, as it involves selling of the reproductive capacity of a 
woman and the use of her body in return for payment of money. Further it is argued that similar to a prostitute who has 
no choice and control before a customer who has saolicited her favour and paid money; the surrogate mother also has 
no choice and has to abide by all the terms and conditions put forward by the commissioning parents. In both cases 
one’s physical services is being offered, in both cases material compensation is offered for the physical services 
provided. 

5. Surrogacy has been compared to Exploitation of Poor Women-  

Women with limited economic means in India have readily accepted this method of earning quick money and fulfilling 
the needs of the family. Thus, the presence of world class medical care facilities and availability of cheap surrogate 
mothers have placed India at the forefront as the outsourcing destination for surrogacy. As a result, childless couple 
from across the world are flowing to India to have their children through surrogacy at a much lower cost. This practice 

                                                           
6 https://www.telegraph.co.uk/news/2018/12/20/india-bans-commercial-surrogacy-stop-rent-womb-exploitation/ visited on 4th 
may 2019 at 5:00 P.M 
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of outsourcing has been subject of great criticism raising issues like ‘slavery of women’, ‘neocolonialism’ ‘exploitation of 
poor women etc. 

LAW RELATING TO SURROGACY IN INDIA 

The legitimate part of surrogacy changes starting with one ward then onto the next locale. The worldwide way to deal 
with surrogacy has been isolated into three viewpoint Free market, controlled and restricted. Some locale totally bans 
surrogacy proclaiming business surrogacy as a criminal offense, while then again some ward permits surrogacy on 
constrained grounds of charitableness. The law identifying with surrogacy varies starting with one purview then onto 
the next. Some ward totally bans surrogacy announcing business surrogacy as a criminal offense, while then again some 
purview permits surrogacy on constrained grounds of charitableness. India is the main nation where surrogacy is neither 
restricted nor totally managed. Right now there is no law in India for controlling surrogacy. As it isn't legitimately 
proclaimed as unenforceable by law, it is considered to be enforceable and completely substantial. Following quite a 
long while of exchange and discussion, principally among the ICMR, the National Academy of Medical Sciences, and 
specialists of ART, the Ministry of Health and Family Welfare distributed the non-restricting National Guidelines for 
Accreditation, Supervision and Regulation of ART Clinics in India in 2005.21 without any systematized law as the 
circumstance exists just, in regard of surrogacy plans, the customary common rule that everyone must follow would be 
material in regard of surrogacy, additionally, since there is no particular law regarding the matter to administer such 
game plans. The Indian Council of Medical Research has drafted the Assisted Reproductive Technology Bill, 2008 to 
regularize and real various types of regenerative advancements, including business surrogacy. The Law Commission of 
India in its 228th Report it has contemplated with respect to why surrogacy laws are required. The ART Bill despite the 
fact that tried to direct surrogacy has been censured by countless researchers on the ground that it advances the 
enthusiasm of the medico-business hall and does not give a satisfactory assurance to the privileges of the surrogate 
moms and kids7.  

 

The Draft Assisted Reproductive Technology Bill and Rules 2010, is the most recent draft of following the fuse of 
increases and changes to the Draft of 2008. While the past Draft was a push to incorporate issues concerning Assisted 
Reproductive Technologies (ARTs), it had a few restrictions, and it was normal that the new Draft would address these 
holes. The present Draft with increments and alterations has endeavored to contemplate a portion of the worries with 
the past record. While a portion of these are welcome changes, the Draft is its present structure is a long way from 
being a comprehensive archive. On the off chance that the proposed enactment is required to adequately direct the 
multiplying ART and surrogacy industry in India, these lacunae should be tended to. New Indian Medical Visa 
Regulations, 2012 gives that solitary appropriately hitched people with a subsisting marriage for at any rate 2 years will 
be permitted medicinal visas for surrogacy.  

 

JUDICIAL RESPONSE TO SURROGACY IN INDIA  

 

The significant issue of surrogate game plan was displayed under the watchful eye of the Supreme Court of India in Baby 
Manji Yamada's case,22 For this situation a Japanese couple entered surrogacy contract in accordance with which Baby 
Manji was destined to the Indian surrogate mother. The charging father Mr. Yamada endeavored to tie down going 
record to take the infant to Japan. In any case, the Japanese Embassy in India wouldn't allow Maniji a Japanese 
international ID or visa as the Japanese Civil code did not perceive surrogate kids. Mr. Yamada then endeavored to 
petition for an Indian identification for Maniji, which requires a birth testament for its issuance. Further, a birth 
endorsement as per Indian law requires the names of both mother and father. In the present case realities, Mr. Yamada 
was hereditary dad yet equivocalness for specialists emerged if there should be an occurrence of mother's name since 
Baby Maniji had three moms charging mother, the unknown egg contributor, and the surrogate. In this way, experts 
won't give a birth endorsement on the grounds that lawful mother status was unsure. Therefore, even the Indian 
identification was won't. The court as opposed to giving any choice, at last coordinated the candidate, the infant's 
parental grandma, to the National Commission for Protection of Child Rights for further headings. The uncertain 

                                                           
7 http://surrogacylawsindia.com/legality.php?id=%207andmenu_id=71 visited on 4th may 2019 at 4:43 P.M 
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surrogate mother as characteristic mother has again visited the Supreme Court23 of India as a test to decision given by 
the Gujarat High Court in Jan Blaze v. Anand Municipality.24 This case is broadly known as German Couple case. For this 
situation a childless German couple had twins through a surrogate mother with the assistance of Anand fruitlessness 
facility, Gujarat. As German laws don't perceive surrogacy as a methods for parenthood, clear conclusion to such law 
was it would not enable the kids to be treated as German Citizens being conceived out of surrogacy. To stay away from 
the predictable legitimate obstacle of movement process, the couple moved toward the Gujarat High Court for allowing 
their surrogate kids to convey Indian international ID. The court for this situation alongside the citizenship and issuing if 
international ID to twins, was additionally worried about the gestational surrogate mother and benefactor of ova. The 
court found that without any enactment actually, the court is slanted to perceive the gestational surrogate who has 
brought forth the youngster as characteristic mother and unknown egg contributor can't be viewed as regular mother. 
Thinking about the planned mother, the court held that she is only the spouse of the organic dad, who has neither given 
the ova nor imagined or conveyed the infants, can't without enactment be treated as lawful mother and she can never 
be normal mother8.  

 

Conclusion 

 

Since the antiquated occasions, surrogacy has been a strategy for bringing forth a tyke. Be that as it may, with the 
advancement in science and innovation, this technique is being utilized for conceiving a kid by the barren couples as 
well as by any individual who wishes to have a tyke. An innovation made contraception simpler and more affordable; a 
market developed to satisfy this interest. Subsequently the expanding utilization of surrogacy has raised lawful, moral, 
good and religious discussions everywhere throughout the world. As surrogacy courses of action include multiple 
individuals, where every one of whom can authentically guarantee that he/she is the parent of the tyke. Consequently, a 
contention can emerge about who ought to accept the parental rights and duties towards the youngster. This is an issue 
characteristic to surrogacy and one can't be sure that such an issue won't emerge. On one hand, surrogacy is an aid to 
the fruitless couples yet then again it has prompted the commercialization of this technique presenting different issues. 
Business surrogacy ensures the regenerative qualifications of fruitless ladies however its criminalization abuses the 
human right. Creating countries that license business surrogacy may in any case better secure the negative regenerative 
privileges of female natives. Managing the surrogate practice towards commonly advantageous finishes is a key course. 
Absence of satisfactory guideline will add to the upkeep of a worldwide bootleg market of surrogacy administrations, 
with significant dangers and presentation of ladies to dealing, misuse, pressure. 

                                                           
8 https://www.wisdomcrux.lawtimesjournal.in/index.php/2018/01/20/surrogacy-judicial-and-legislative-response-in-india/ visited 
on 5th may 2019 at 4:09 P.M 
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