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Abstract 

The prime and significant goal  or objective of every legal system is to provide justice  and access to 

justice is one of the cherished goals, which is the sine qua non for the existence of a democratic and 

civilized state. It is, therefore, one of the prime functions of a welfare state to provide adequate dispute-

resolution mechanisms and indeed in a democratic society people must have effective access to such 

dispute resolution mechanisms as the maxim ‘ubi jus ibi remedium’ cannot be permitted to be reduced to 

an empty promise. In a fast-advancing society human needs are bound to multiply resulting into conflict 

of interests. People become more cognisant about their individual rights and litigation becomes an 

inevitable part of their life due to rising commonness of disputes among them. The problem is further 

compounded when there is lack of discipline in the litigation process and judicial mechanism finds it 

difficult to cope with the enormous caseload. Particularly, in a modern technologically and economically 

well-advanced society, litigation is a primary means of resolving disputes. When it fails to meet the needs 

of the people there is obvious need to search for new alternative methods of dispute resolution. Litigation 

takes several years to arrive at a settlement between the spouses. In the meanwhile, they lose lot of their 

primetime and litigation also has the effect on their career.  

The application  of alternative dispute resolution methods in criminal cases has been steadily increasing. 

It has become the new trend, not only because it is less expensive, but also because it takes less time, and 

we all know how many cases are pending in Indian courts. As a result, ADR is required to facilitate and 

expedite the resolution of cases. 

This paper aims to explain that offences or crimes against women which are heinous in nature   are not 

sustainable to compromise or settled out of the court by invoking alternative dispute resolution methods. 
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Introduction: 

“Given the growing scope of mediation, it’s time for India to enter mission mode. To popularise mediation 

as a cheaper and faster dispute resolution mechanism, a movement needs to be launched, Prescribing 

mediation as a mandatory first step for resolution of every allowable dispute will go a long way in 

promoting mediation. Perhaps, an omnibus law in this regard is needed to fill the vacuum.” Chief Justice 

of India N.V. Ramana sought a special “omnibus” enactment that would make mediation mandatory 

before litigation, citing the backlog of three crore cases in the country’s courts and the rising costs of 

litigation1. Chief Justice of India N V Ramana, while delivering the keynote address at the India-Singapore 

mediation summit: Mediation for Everyone: Realizing Mediation’s Potential in India, the CJI said that 

long before the arrival of the British adversarial system in India, various forms of mediation were practiced 

as a method of dispute resolution.  

From the above statements or comments made by Chief Justice of India, one can understand the 

significance of Alternative Dispute Resolution Methods. Alternative Dispute Resolution simply ADR, is 

a method for resolving conflicts between the two or more disputant parties, usually outside of court and 

without following stringent litigation procedures, through mediation, arbitration, or negotiation2. The 

main reason for establishing the ADR system was to alleviate the burden on courts, to make litigation less 

expensive, and to make it less rigid for those who cannot afford more time and money. In Criminal 

Jurisprudence, all criminal acts/offenses are considered crimes against the State but not against the victim, 

and only the State has the Jurisdiction to address them. ADR is a dispute resolution method; however, it 

is complex to describe an offence as a conflict; thus, ADR is limited to minor offences such as matrimonial 

disputes, motor vehicle cases, and so on. However, the Indian Courts are currently overburdened with 

numerous cases that have resulted in pending litigation. However, it is also critical to reduce the Courts' 

overburdening of litigation.  

Alternative Dispute Resolution is defined by Lon L. Fuller3 as "a road that parties must travel to reach 

their goal of mutually satisfactory settlement." Any disagreement is analogous to Cancer. It is better for 

all parties involved if it is resolved sooner. The number of cases pending in Indian courts is enormous. 

The current system falls short of providing the party with timely and reasonable assistance. The procedure 

is also quite complicated. This prompts a search for an alternative mechanism that is both inexpensive and 

quick. A new trend in the field of alternative dispute resolution is its application in criminal proceedings. 

                                                           
1The Telegraph Online E-paper dt.28 October 2021 accessed through https://www.telegraphindia.com/india/cji-ramana-

make-mediation-mandatory-before-litigation/cid/1822917 on 28.10.2021 at 10.50 PM. 
2 Ric Simmons, Private Criminal Justice, Wake Forest Law Review. 2007; 42:945 
3American legal philosopher, who criticized legal positivism and defended a secular and procedural form of natural law 

theory 
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The foundation of justice administration in any state-based formal justice system involves civil and 

criminal justice, institutions like the police, public prosecution, and courts4.  

Where people have faith, the judiciary is regarded as the most important organ. The judiciary exists to 

resolve all types of disputes and to provide justice to the innocent by punishing offenders while remaining 

impartial and independent. People are losing trust in Indian courts these days, and one of the reasons is 

that delay injustice is caused by pending litigation. As a result, Alternative Dispute Resolution (ADR) is 

one such mechanism established in the Indian Judicial system to alleviate some of the burdens on courts. 

During the COVID 19 lockdown, the number of pending cases is increasing exponentially, and ADR has 

become a requirement in some cases. 

ADR methods are non-judicial. They can be used in almost any situation where the parties can agree to 

settle a dispute under the law. They have been used with very impressive results, with a high rate of 

resolution, in a variety of dispute resolution areas, particularly civil, commercial, industrial, and family 

disputes. These techniques have proven to be extremely effective in a wide range of business disputes. 

Banking; contract performance and interpretation; construction contracts; Intellectual Property Rights; 

insurance covers-Joint ventures; differences or disputes in partnership; personal injury; product liability; 

professional liability; real estate; and so on. 

Crime against Women: 

“A woman cannot be herself in the society of the present day, which is an exclusively masculine society, 

with laws framed by men and with a judicial system that judges feminine conduct from a masculine point 

of view.” – Henrik Ibse 

“Sexual harassment at the workplace is an affront to the fundamental rights of a woman to equality under 

Articles 14 and 15 and her right to live with dignity under Article 21 of the Constitution as well as her 

right to practice any profession or to carry on any occupation, trade or business5”   

Violence such as sexual, domestic or gender based or abuse against women is pervasive and takes place 

in both the public and private spaces. The persistence of patriarchal social norms and inter and intra-

gender hierarchies underpins it. Women face discrimination and subordination not only on the basis of 

their gender, but also on the basis of caste, class, ability, sexual orientation, tradition, and other realities. 

Myths and stereotypes “underlie and fuel sexual violence against women and inform negative societal 

reactions”6. The United Nations Organisation has defined “violence against women” as “any act of 

gender-based violence that results in, or is likely to result in, physical, sexual or psychological harm or 

suffering to women, including threats of such acts, coercion or arbitrary deprivation of liberty, whether 

occurring in public or private life.7”.  

                                                           
4EwaWojkowska, Doing Justice: How informal justice systems can contribute (Oslo), 2006, 9. 
5 Justice D.Y. Chandrachud, Punjab and Sind Bank & Ors v Mrs Durgesh Kuwar  2020 SCC OnLine SC 774 

 
6 Shannon Sampert, "Let Me Tell You a Story: English-Canadian Newspapers and Sexual Assault Myths" (2010) 22:2 Canadian 

Journal of Women and the Law 301 at 304; also Janice Du Mont, and Deborah Parmis; "Judging Women: The Pernicious 

Effects of Rape Mythology” (1999) 19:1-2 Canadian Woman Studies 102 at 102 
7 The Declaration on the Elimination of Violence Against Women (also ‘DEVAW). Articles 1 and 2 read as follows: “Article 

One: For the purposes of this Declaration, the term “violence against women” means any act of gender-based violence that 

results in, or is likely to result in, physical, sexual or psychological harm or suffering to women, including threats of such acts, 

coercion or arbitrary deprivation of liberty, whether occurring in public or in private life. Article Two: Violence against women 
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In India, gender-based violence is a serious issue, it all begins with sex-selective abortions, infanticide 

and continues with high rates of female infant mortality, child marriage, teen pregnancy, lower pay for 

women, domestic violence and sexual assault, and Indian culture that obstructs women’s emancipation is 

the centuries-old dowry system. Changes in living standards and lifestyle, imbalances in economic growth, 

changes in social ethos, and a lack of concern for moral values all contribute to a vicious attitude toward 

women, resulting in an increase in crimes against women. Non-compoundable offences under the IPC 

cannot be resolved due to their seriousness and impact on society. 

Under Indian Penal Code, 1860, numerous legal provisions8 are there in place to protect women's interests. 

These legal provisions outline the penalties for crimes against women.  

Sexual violence: 

When we turn to the media or any scientific research paper, the evidence is all around us that sexual 

violence is a problem for our community, women and girls are much more likely to be victims. Sexual 

violence is varied in degree. At the highest level, is rape with or without attendant violence. However, 

there are a substantial number of incidents which fall within the rubric of sexual violence, that amount to 

offences under various penal enactments. These outlaw behaviours such as stalking, eve-teasing, shades 

of verbal and physical assault, and harassment. Indian Penal Code, 1860 penalises the offenders for 

committing sexual violence against women9. 

Domestic Violence: 

Women of all races and socioeconomic backgrounds are victims of domestic violence. Domestic violence 

by men against women is a serious global issue with physical and emotional consequences. Domestic 

violence against women is defined as a situation that is supported and reinforced by gender norms and 

values that place women in a subordinate position to men. Domestic violence manifests itself in a variety 

of ways, including physical aggression or assault, such as hitting or threats of hitting; sexual abuse; 

emotional abuse; controlling; intimidation; stalking; and economic deprivation. 

Gender-based Violence: 

Gender-based violence is defined as harmful acts directed at a person based on their gender. It stems from 

gender inequality, power abuse, and harmful norms. Gender-based violence is a serious violation of 

human rights as well as a health and safety issue10. The challenges Indian women face are formidable: 

they include a misogynistic society with entrenched cultural values and beliefs, bias about the 

stereotypical role of women, social and political structures that are heavily male centric, most often legal 

enforcement structures that either cannot cope with, or are unwilling to take strict and timely measures. 

                                                           
shall be understood to encompass, but not be limited to, the following: (a) Physical, sexual and psychological violence 

occurring in the family, including battering, sexual abuse of female children in the household, dowry-related violence, marital 

rape, female genital mutilation and other traditional practices harmful to women, non-spousal violence and violence related to 

exploitation; (b) Physical, sexual and psychological violence occurring within the general community, including rape, sexual 

abuse, sexual harassment and intimidation at work, in educational institutions and elsewhere, trafficking in women and forced 

prostitution; (c) Physical, sexual and psychological violence perpetrated or condoned by the State, wherever it occurs.” 
8Section 304-B IPC: Dowry Death, Sec. 326 A & B: Acid Attacks, Sec. 354: Outrage Modesty of Women, Sec.376 A-E: Rape 

etc. 
9 Criminal Law (Amendment) Law 2013 penalises and punishes the perpetrators of sexual harassment under Indian Penal 

Code, 1860 
10 Naida Agathie & Geethanjali Gangoli, ‘Gender based violence: International perspectives’ Routledge Publishers 
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Legislative Frame work of ADR: 

Life is nothing but adjustment or adjustment itself is life11. In the legal arena a new mechanism was 

evolved and is being practiced worldwide that is to resolve the dispute without going to and using the time 

and authority of the regular courts, and that too without causing any hardship, harassment or pain to the 

persons involved, and of course with the hope to settle the matter by restoring the faith and confidence of 

one in other. This is called alternative dispute resolution system or mechanism, in which courts are using 

modes of arbitration, mediation and conciliation to resolve the dispute preferably with the consensus of 

the parties. Alternative Dispute Resolution in India is an attempt made by the legislators and judiciary 

alike to achieve the “Constitutional goal12 ” of achieving complete Justice in India13.  

The application  of alternative dispute resolution methods in criminal cases has been steadily increasing. 

It has become the new trend, not only because it is less expensive, but also because it takes less time, and 

we all know how many cases are pending in Indian courts. As a result, ADR is required to facilitate and 

expedite the resolution of cases14. 

The Malimath Committee underlined the need for alternative dispute resolution mechanism such as 

mediation, conciliation, arbitration, Lok Adalats etc. as a viable alternative to the conventional court 

litigation15. 

The insertion of Section. 89 of Civil Procedure Code, 1908, amendment of various orders in the First 

Schedule to Civil Procedure Code16 introduction of Rules 1-A, 1-B and 1-C of order X which are 

concerned with the provisions relating to alternative disputes resolution, the establishment of Lok Adalats 

under Legal Services Authority Act, enactment of  The Protection of Women from Domestic Violence 

Act, 2005 are all evidence that Indian law contains reference to ADR. Section 8917  lays down that where 

it appears to the Court that there exists an element of settlement, which may be acceptable to the parties; 

the Court shall formulate the terms of settlement and give time to the parties for their comments18.  On 

receiving the response from the parties, the Court may formulate the possible settlement and refer to either 

(i) arbitration (ii) conciliation (iii) Judicial Settlement including the settlement through Lok Adalat or (iv) 

Mediation19.   Sexual offence can be defined as any unwanted sexual activity whether on the physical, 

intellect or mental degree of consciousness which leads to suppression of will of the victim by invading 

personal space where victim feels coerced or manipulated and which involves infliction of pain.  It can 

also be considered as an assault in which adults or children are induced.  

                                                           
11 Dr. Dasarathi Rangacharya, a famous poet who translated divine Vedas into colloquial Telugu language, 

as quoted by Madabhushi Sridhar, Alternative Dispute Resolution Negotiation and Mediation, Lexis Nexis 

Butterworth Wadha, Nagpur, 2011 
12 Article 39-A Constitution of India 
13 Madabhushi Sridhar, ‘Alternative Dispute Resolution’, Lexis Nexis pg.7 
14 F.S. Nariman, ‘Alternative Dispute Resolution’ 1 st Edition 1997, Pg. no. 45 
15 Hon’ble Mr. Justice V.S. Malimath headed the Malimath Committee (1989-90), the two other members being Hon’ble Mr. 

Justice P.D. Desai and Hon’ble Dr. Justice A.S.Anand. 
16 Justic Kurian Joseph, Namit Saxena. Mulla Civil Procedure Code, 20th Edition, LexisNexis 
17 The Code of Civil Procedure, (Amendment) Act, 1999 
18 The Legal Services Authority (Amendment) Act, 2002 provides for a radical change. 
19 Mulla, ‘Code of Civil Procedure’, Vol.2. 19 th edition, Lexis Nexis 
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People approach Courts with the belief that they would get relief within a reasonable period. Thus, to 

mitigate individual misery &amp; harassment by lengthy litigation, innovative Court procedures have 

been devised in the form of Lok Adalaths, Fasttrack Courts etc., 

Judiciary Role: 

‘In a democracy, the role of judiciary is crucial.  Judiciary is a faithful keeper of the constitutional 

assurances. An independent and impartial judiciary can make the legal system vibrant. Our Indian 

judiciary can be regarded as a creative judiciary. Credibility of judicial process ultimately depends on the 

manner of administration of justice. It is a balancing wheel of the federation; it keeps equilibrium between 

fundamental rights and social justice; It keeps all forms of authorities within the bounds; It controls the 

administrative action. Justice Social, economic and political is clearly laid down in the preamble as the 

guiding principle of the constitution. Social justice is the main concept on which our constitution is built. 

Part III and IV of Indian constitution are significant in the direction of social justice and economic 

development of the citizens. Judiciary can promote social justice through its judgments. In other sense, 

they are under an obligation to do so. While applying judicial discretion in adjudication, judiciary should 

be so cautious and prime importance should be to promote social justice.  

State of M.P v. Madanlal20, Apex Court held that in cases of sexual offences, the concept of compromise, 

especially in the form of marriage between the accused and the prosecutrix shall not be thought of, as any 

such attempt would be offensive to the woman’s dignity.  

“It is brought to our notice that during the pendency of the appeals, both the appellants have paid Rs. 1.5 

lakhs each in favour of the prosecutrix and she has accepted the same willingly for getting the matter 

compromised. However, it is imperative to emphasize that we do not accept such compromise in matters 

relating to the offence of rape and similar cases of sexual assault. Hence, the aforesaid compromise is of 

no relevance in deciding this matter. On merits, we do not find any ground to interfere in as much as the 

evidence of the prosecutrix is coupled with the medical evidence which clearly proves that the offence of 

rape has been committed. Therefore, the Trial Court and the High Court have rightly convicted the 

accused/appellants.21” 

In Karen Tayag Vertido v. The Philippines22, the CEDAW23 Committee stressed that court should not 

create “inflexible standards” of what women should be or have done, when confronted with a situation of 

rape. 

In Gian Singh v. State of Punjab , the Apex Court has recognized the need of amicable resolution of 

disputes , by observing as under:- “The High Court may quash the criminal proceedings if in its view, if 

it would be unfair or contrary to the interest of justice to continue with the criminal proceedings would 

tantamount to abuse of process of law despite settlement and compromise between the victim and the 

                                                           
20 (2015) 7 SCC 681 
21 The decision in Ramphal v. State of Haryana, 2019 Latest Caselaw 1161 SC by order dated 27.11.2019, took note of the 

compromise between the survivor and accused persons but found that such compromise is of no relevance when deciding on 

rape and cases of sexual assault. 
22 5Karen Tayag Vertido v. The Philippines, Communication No. 18/2008, UN Doc. CEDAW/C/46/D/18/2008 (2010) 

(CEDAW), para. 8.4. 
23 The Convention on the Elimination of all forms of Discrimination 
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wrongdoer and whether to secure the ends of justice, it is appropriate that criminal case is put to an end 

and if the answer to the above question(s) is in the affirmative, the High Court shall be well within its 

jurisdiction to quash the criminal proceedings.” 

The Apex court held, in State of Punjab v. Gurmit Singh & Ors24 “The trial court not only erroneously 

disbelieved the prosecutrix, but quite uncharitably and unjustifiably even characterised her as a girl “of 

loose morals” or “such type of a girl”. We must express our strong disapproval of the approach of the trial 

court and it’s casting a stigma on the character of the prosecutrix. The observations lack sobriety expected 

of a judge. The courts are expected to use self-restraint while recording such findings which have larger 

repercussions so far as the future of the victim of the sex crime is concerned and even wider implications 

on the society as a whole, where the victim of crime is discouraged, the criminal encouraged and in turn 

crime gets rewarded” .  

Attorney General while arguing the case25 stated that ‘to achieve the goal of gender justice, it is imperative 

that judicial officers, judges, and members of the bar are made aware of gender prejudices that hinder 

justice to facilitate a gender sensitive approach, is to train judges to exercise their discretion and avoid the 

use of gender-based stereotypes while deciding cases pertaining to sexual offences.  judges should have 

sensitivity to the concerns of the survivor of sexual offences’ 

Conclusion: 

The victims of sexual assault have always been blamed by Indian society. Women have been questioned 

numerous times about their behaviour, clothing choices, attitude, and time of departure from their home. 

The current attitude toward crimes against women is that "grave" offences such as rape are not tolerable 

and that offenders must be punished. The Legislature, Executive, and Judiciary are the pillars of 

governance that support society's soul. For society to thrive, it is critical that these pillars uphold the goals 

for which they were created. It can be understood from the judicial pronouncements alternative dispute 

resolution with reference to crimes against women neither alternative nor appropriate.  

*** 

                                                           
24 1996 SCC (2) 384 
25 Aparna Bhat & Ors. v.  State of Madhya Pradesh & Anr. LL 2021 SC 168 
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