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ABSTRACT
Violence against women has been a longstanding issue and remains widespread all across the world.
Despite rising levels of education, gender awareness and stringent pro-women laws, the change has been
very slow and violence against women has been increasing on a large scale. The basic purpose of this
study is to critically analyse the act and study the shortcomings or drawbacks of the act stand what is the
stand and approach of the judiciary to domestic violence. The study delves into the rights of a woman
protected by various laws, and takes one through the history of its formation and its present weightage.
The Researcher comes from a litigation framework, and handles domestic violence cases. The research
method used is analytical method. The Researcher has made and analysed this research with rights based

approach and feminist perspective.

Women form a very essential part of our society. The Researcher through this chapter gives a brief
introduction of what was the need of this law, its establishment and enactment. We will now critically

analyse the act and then refer to the judicial approach.

1.1 CONSTITUTIONAL PROVISIONS PROTECTING WOMEN RIGHTS

While the Constitution advocates sexual equality and affirmative action for women and other

disadvantaged groups, it is institutions, civil society organisations, and civil movements that have to

dedicate time and resources to convert this into reality.
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o Article 14: Equality before law the State shall not deny to any person equality before the law or

the equal protection of the laws within the territory of India Prohibition of discrimination on

grounds of religion, race, caste, sex or place of birth

o Article 15 (1): the State shall not discriminate against any citizen on grounds only of religion,

race, caste, sex, place of birth or any of them

« Article 16(2): No citizen shall, on grounds only of religion, race, caste, sex, descent, place of birth,
residence or any of them, be ineligible for, or discriminated against in respect or, any employment

or office under the State
o Article 21: which deals with right to life has been expanded to include the right to Life with
Dignity. This provision has been invoked to safeguard the rights of women such as right to divorce,

to live a life free from violence and the right to safe abortions.

o Article 51A Fundamental duties (e): of the Constitution lays down fundamental duties of all

citizens. It stipulates that all citizens have a duty to promote harmony and to renounce practices
which are derogatory to the dignity of women.

All these articles are the main pillars of the Indian Constitution which lay down the principles of equality

and protect the rights of women.

Hence, if any law is passed or any action is taken to prevent women from taking up employment in
government or public sector undertaking, such law or action by the concerned authority can be struck
down by the Supreme Court or a High Court, as being against the Constitutional provisions. Similarly
paying women lower salaries for doing the same work even when they are qualified for it, is discriminatory
and against the Constitutional guarantee of equality. Similarly not employing dalits or Muslims in certain
categories of government jobs would also amount to discrimination.

Articles 15(3) (4) and 16 (3) (4) which help to further strengthen the concept of equality by permitting the
state to make special provisions for securing the rights of the marginalized sections (women, children,
schedule castes and scheduled tribes) in order to help them to overcome the discrimination they have
suffered for many centuries and to help them to become equal to others. This is called —positive

discriminationl.

OTHER LAWS WITH RESPECT TO WOMEN RIGHTS OR WOMEN
SPECIFIC LEGISLATION

A Sexual Harassment of Women at Workplace (Prevention, prohibition and redressal) Act 2013
B. Dowry Prohibition Act 1961
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C. The Commission of Sati (Prevention) Act, 1987

D. The Indecent Representation of Women (Prohibition) Act, 1986
E. The Immoral Traffic (Prevention) Act, 1956

1.3 PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT AND ITS FEATURES

The PWDVA provides female victims of domestic violence legal recourse, both civil and criminal.
Specifically, it allows women to seek injunctions and protective orders, along with criminal provisions
for imprisonment and fines, which come into play when a perpetrator breaches a civil order. This broader
response to domestic violence more effectively addresses the social realities that Indian women face,

including threats of violence and mental abuse for which they often require immediate civil remedies.

Significantly, the PWDVA did not limit protection against domestic violence to marital relationships.
Unlike prior domestic violence legislation, the PWDVA covers “domestic relationships,” which include
“all relationships based on consanguinity, marriage, adoption and even relationships which were ‘in the
nature of marriage.” The PWDVA also introduced the concept of “right to residence,” which prevents
women from being forced out of their marital homes. It also emphasized the concept of “shared
household” that covered women in non- matrimonial relationships. Section 20(1) of the PWDVA

empowers magistrates to grant monetary relief in favour of the aggrieved woman.

1.4 DRAWBACKS OF THE PROTECTION OF WOMEN AGAINST DOMESTIC VIOLENCE ACT
It has been criticized for neglecting men who experience domestic abuse. The Act has also been criticized

for its lack of clarity and ambiguities. For instance, the Act includes “insults” and “jibes” under the
definition of “verbal and emotional abuse” in Explanation | (iii) of Section 3 of the Act, without defining
these terms. Section 18 of the PWDVA empowers magistrates to issue prohibitory orders upon prima
facie satisfaction that “domestic violence has taken place or is likely to take place.” It is important to note
that a magistrate may issue an injunction against the male perpetrator prohibiting him from entering any
place that may be “frequented by the aggrieved person” or from operating a bank account “enjoyed by

both the parties,” even if that account was held solely by the respondent.

In a situation where exparte order is passed, the respondent does not have an opportunity to contest the
allegations against him, as Section 23 allows magistrates to grant ex parte orders. Moreover, Section 31
of the PWDVA makes the breach of an interim order a cognizable criminal offence. Together, these laws
allow female petitioners to obtain protection orders without having their allegations contested and, if an

order is breached, they can bring criminal charges against respondents.
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LANDMARK JUDGMENTS AND OBSERVATIONS AND AMENDMENTS

Hiral P. Harsora and Or. Vs. Kusum Narottamdas Harsora and Ors. (AIR 2016 SC 4774)
Here a mother and a daughter filed a complaint under the Protection of Women from Domestic Violence

Act, 2005 against the brother/son, and his wife, and two sisters/daughters, alleging various acts of violence
against them. An application was moved before the Metropolitan Magistrate for a discharge of Respondent
Nos. 2 to 4 stating that as the complaint was made under Section 2(a) read with Section 2(q) of the Act,
2005, it can only be made against an adult male person and the three Respondents not being adult male
persons were, therefore, required to be discharged. The present proceedings arose because mother and
daughter filed a petition, in which the constitutional validity of Section 2(q) was challenged. The court
held that the complaint against the daughter-in-law, daughters or sisters would be maintainable under the
provisions of the Act, 2005 where they are co-Respondent/s in a complaint against an adult male person,
who is or has been in a domestic relationship with the complainant and such co-respondent/s. The said
judgement is a landmark judgment where in the Apex Court has amended the definition of Respondent
and struck down the word ““adult male”. It critically analysed the definition of a Respondent as per the

Rights conferred by the Indian Constitution under Art. 14.

Indra Sarma Vs.V.K.V. Sarma (2013) 15 SCC 755

In this case, it was analysed whether a "live-in relationship” would amount to a "relationship in the nature

of marriage" falling within the definition of "domestic relationship™ Under Section 2(f) of the Protection
of Women from Domestic Violence Act, 2005 (for short "the DV Act") and the disruption of such a
relationship by failure to maintain a women involved in such a relationship amounts to “"domestic
violence™ within the meaning of Section 3 of the DV Act. Parliament has to ponder over these issues,
bring in proper legislation or make a proper amendment of the Act, so that women and the children, born
out of such kinds of relationships be protected. This case for the very first time discussed about the
difference between marriage and marital relationship. It had its observation on relationship under section
2(f) of the Act and made it into five categories of relationships which exhausts itself since the expression
"means”, has been used. When a definition clause is defined to "mean" such and such, the definition is
prima facie restrictive and exhaustive. Section 2(f) has not used the expression "include"” so as to make
the definition exhaustive. It is in that context we have to examine the meaning of the expression

"relationship in the nature of marriage".

The Apex Court infact laid down guidelines for the definition of Domestic relationship or a live-in
relationship will fall within the expression "relationship in the nature of marriage™ Under Section 2(f) of
the DV Act. The guidelines, of course, are not exhaustive, but will definitely give some insight to such
relationships.

(1) Duration of period of relationship
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Section 2(f) of the DV Act has used the expression "at any point of time", which means a reasonable

period of time to maintain and continue a relationship which may vary from case to case, depending upon
the fact situation.

(2) Shared household

The expression has been defined Under Section 2(s) of the DV Act and, hence, need no further elaboration.
(3) Pooling of Resources and Financial Arrangements

Supporting each other, or any one of them, financially, sharing bank accounts, acquiring immovable
properties in joint names or in the name of the woman, long term investments in business, shares in
separate and joint names, so as to have a long standing relationship, may be a guiding factor.

(4) Domestic Arrangements

Entrusting the responsibility, especially on the woman to run the home, do the household activities like
cleaning, cooking, maintaining or up keeping the house, etc. is an indication of a relationship in the nature
of marriage.

(5) Sexual Relationship

Marriage like relationship refers to sexual relationship, not just for pleasure, but for emotional and intimate
relationship, for procreation of children, so as to give emotional support, companionship and also material
affection, caring etc.

(6) Children

Having children is a strong indication of a relationship in the nature of marriage. Parties, therefore, intend
to have a long standing relationship. Sharing the responsibility for bringing up and supporting them is also
a strong indication.

(7) Socialization in Public

Holding out to the public and socializing with friends, relations and others, as if they are husband and
wife is a strong circumstance to hold the relationship is in the nature of marriage.

(8) Intention and conduct of the parties

Common intention of parties as to what their relationship is to be and to involve, and as to their respective
roles and responsibilities, primarily determines the nature of that relationship.

Thus this judgement was gave a new dimension to the definition of domestic relationship.

1.6 CONCLUSION

The PWDV act covers certain definitions and clears concept which were not held or considered by the

judiciary or the legislature before this act came into effect. The PWDVA also expands the ambit of
domestic violence protection to unmarried women. It covers all relationships based on consanguinity,
marriage, adoption, and even relationships that are “in the nature of marriage”. The PWDVA imposes
positive obligations on the state to protect women from violence, including mandatory police sensitization
and awareness training on issues of domestic violence. It also requires state governments to appoint
protection officers and service providers to assist victims in obtaining shelter and medical assistance, and

in filing domestic incident reports to the local magistrate.
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Thus, at first glance, both Section 498A and particularly the PWDVA are very progressive pieces of

legislation that comport with India’s obligations under international human rights law to prevent and
prosecute acts of domestic violence. However, as we discussed in Sections Il and 111, these laws have not

been successful.
The judicial approach is also very progressive and inclusive, the judiciary has acted in a sensitive way,

and made and passed judgements for the betterment of the women. It is has been quite adaptive and not

very stringent and limited to the definitions.
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