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Abstract: The article provides an overview of the laws governing innovation and intellectual property rights in India. In 

India, intellectual property rights are addressed through specific legislation enacted by the Parliament. These laws operate 

under the broader framework of the right to property guaranteed by the Indian Constitution. 

Furthermore, the article references significant judicial decisions that have shaped the landscape of intellectual property 

rights in India. These decisions provide insights into how the legal principles are applied in specific cases and contribute 

to the development of intellectual property law in the country. 

 

INTRODUCTION 

The Indian Constitution guarantees various fundamental rights, including the right to life, which encompasses 

dignity, privacy, livelihood, shelter, access to healthcare, and a clean environment. It also ensures the right to 

equality and prohibits discrimination based on gender, descent, race, caste, and religion. Additionally, it upholds 

rights such as primary education, freedom of speech, association, movement, and the right to engage in business 

and commerce. Property rights, subject to expropriation under eminent domain with fair compensation, were 

moved from the Fundamental Rights chapter in 1978. Despite this shift, the Supreme Court, in the K.T. 

Plantation (2011) case1, emphasized the significant protection afforded to intellectual property, stating that it 

includes intangible assets like copyrights and other intellectual property recognized by law. 

Furthermore, Indian courts consider the Directive Principles of State Policy outlined in Part IV of the 

Constitution when addressing legislative matters affecting a broad section of society. Articles 39 (e) and (f) 

specifically address health concerns legislatures must acknowledge in their laws. Courts acknowledge the 

importance of balancing the rights of intellectual property rights (IPR) owners with the public interest in 

fostering creativity and innovation. They recognize that while protecting IPR is crucial for motivating creators, 

granting absolute protection can hinder societal progress. 

The Trade Related Intellectual Property Rights (TRIPs) emerged as a significant outcome of the Uruguay Round 

negotiations in 1994, leading to the establishment of the World Trade Organization. This agreement, which 

encompasses intellectual property rights, stands as an unparalleled international instrument. India, as a member 

committed to the TRIPs, has enacted substantial modifications to its intellectual property laws. 

The Indian Constitution mandates that national legislation must reflect treaty terms to be enforceable in Indian 

courts as treaties themselves are not directly enforceable but must be incorporated into domestic laws. While 

foreign judicial precedents may be persuasive if treaty terms align with Indian law, the ultimate authority lies 

with the Indian legal framework. In cases involving international conventions or treaties, courts consider their 

provisions and rulings from foreign jurisdictions. In a unique scenario, the Madras High Court had to determine 

if a provision in the Patents Act contravened the Trade-Related Aspects of Intellectual Property Rights (TRIPS) 

agreement. If such violations were found, the court acknowledged its limitations in granting relief and 

                                                           
1 K.T. Plantations v. State of Karnataka 2011 (9) SCC 01.  
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emphasized that the responsibility to align Indian laws with TRIPS obligations rests with the Parliament. The 

courts may interpret statutes in harmony with TRIPS, but any necessary modifications for compliance lie within 

the Parliament's jurisdiction. 

 

PATENT LAW 

India initially had a system of limited patent protection, focusing on processes rather than product patents, 

especially in sectors like food and pharmaceuticals, to address national concerns such as access to essential 

drugs and food security. Following the German model of granting only process patents (which was subsequently 

followed by Austria, Brazil, Czechoslovakia, Holland, Hungary, Japan, Mexico, Norway, Poland and the 

U.S.S.R., a committee recommended this approach to benefit the Indian chemical and pharmaceutical 

industries. The aim was to prevent monopolies on essential items like food and medicine, ensuring they remain 

affordable and accessible to the public. The Patents Act of 1970 was enacted based on these recommendations, 

aligning with the national priorities. 

This system encouraged innovation in production methods, allowing the creation of patented products using 

different processes, which promoted the development of more efficient production techniques. This emphasis 

on process innovation laid the foundation for India's generic drug industry, similar to how Germany established 

its chemical process industries in the 1800s. The term of protection for processes related to food, drugs, and 

medical inventions was limited to five years. Additionally, a license of right permitted the manufacturing of 

patented products without seeking approval from the patent holder. 

Over time, the Patents Act underwent several amendments, notably in 1999, 2002, and 2005, to comply with 

TRIPS obligations. The 2005 amendment allowed for product patents in pharmaceuticals, introducing Section 

3(d) to scrutinize patent claims lacking significant enhancements in efficacy. This provision was central to the 

Novartis case, where the Supreme Court clarified the criteria for determining enhanced efficacy in 

pharmaceutical products. The amendments also enabled compulsory licensing of patents in the public interest 

if the invention was not reasonably priced or did not meet public requirements.2 

Furthermore, the inventive step requirement in India necessitates technical advancement compared to existing 

knowledge, ensuring the invention is not obvious to a person skilled in the art. In Landmark cases like 

Bishwanath Prasad Radhey Shyam and Monsanto3 , the  Supreme Court ruled three crucial propositions. Firstly, 

though pre-existing law did not require industrial application for patentability, the Court held that this has always 

been considered to be necessary by courts. “ The foundation for this judicial interpretation is to be found in the 

fact that Section 26 (1)(f) of the 1911 Act recognizes lack of utility as one of the grounds on which a patent can 

be revoked.” Secondly, the Court clarified that “ Prior public knowledge of the alleged invention which would 

disqualify the grant of a patent can be by word of mouth or by publication through books or other media”. 

Lastly, it was ruled that the appropriate test for determining “inventive step” was laid down by Salkond L.J. in 

Rado v. John Tye& Son Ltd. (1967) R.P.C. 297 as: “Whether the alleged discovery lies so much out of the Track 

of what was known before as not naturally to suggest itself to a person thinking on the subject, it must not be 

the obvious or natural suggestion of what was previously known” 

The evolving legal landscape, including ongoing litigations involving FRAND4 issues and SEPs5, indicates a 

continuous effort to clarify patent law complexities and address emerging challenges in the Indian legal system. 

 

COPYRIGHT LAW 

The Supreme Court, in the Indian Performing Right Society case6, eloquently described copyright in a film as 

a harmonious blend, a complete ensemble of various elements like lyrics, music, screenplay, and still 

photographs, each representing a bundle of exclusive rights capable of independent exploitation. There has been 

a notable shift in the standard for copyright protection in India, moving away from the previous "sweat of the 

brow" test towards a requirement of originality and creativity. The Supreme Court emphasized that copyright is 

a right to prevent unauthorized exploitation of a work and highlighted the importance of originality in copyright 

                                                           
2 S. Ravindra Bhat,” Innovation and intellectual property rights law—an overview of the Indian law, Volume 30, Issue 1, 

IIMB Management Review, Pages 51-61, ,  March 2018 
3 Bishwanath Prasad RadheyShyam v. Hindustan Metal Industries (1979) 2 SCC 511:  
 
5 Standard Essential Patents. 
6 Indian Performing Right Society v. Eastern Indian Motion Pictures Association &Ors 1977 (2) SCC 820. 
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law. It clarified that copyright does not extend to facts themselves but to the original expression of those facts, 

emphasizing the commercial implications and the need for creativity in compilations. 

Furthermore, the Court recognized the significance of international treaties and conventions in shaping 

copyright laws in India, emphasizing the need to protect copyrights against unauthorized importation of 

infringing products. The Court underscored the balance between protecting the rights of authors and promoting 

creativity in copyright law. It also discussed the concept of fair use, acknowledging the transformative nature 

of using copyrighted works for research and non-commercial purposes. 

Additionally, the Court addressed the idea-expression merger doctrine, which prevents encroachment on free 

use of ideas by enclosing them in copyright protection. It highlighted the importance of distinguishing between 

the idea and its expression to avoid stifling creativity. The Court also discussed fair dealing, emphasizing that 

copying for purposes such as criticism or parody may constitute fair use and not infringement, provided there 

is no improper motive to compete with the copyright holder 

 

MORAL RIGHTS 

In accordance with the Berne Convention, the Indian Copyright Act of 19577 safeguards the moral rights of 

authors. In the case of Amar Nath Sehgal8, the Court upheld that Section 57 serves as the foundation for 

protecting not only the moral rights of the author but also the cultural heritage of the nation. The Court 

articulated that understanding authorship not only identifies the creator but also acknowledges their contribution 

to the national culture. This knowledge enables a deeper comprehension of the cultural evolution within a 

country. Interconnected, the right of integrity significantly contributes to the overall integrity of a nation's 

cultural domain. Section 57's language does not exclude the right of integrity concerning cultural heritage, 

which encompasses artists whose creativity and ingenuity are invaluable cultural assets of a nation. Through 

the lens of Section 57, it becomes feasible to legally safeguard India's cultural heritage through the moral rights 

of the artist. 

 

COMPULSORY LICENSING IN COPYRIGHT 

The court emphasized that understanding authorship not only identifies the creator but also acknowledges their 

contribution to national culture, facilitating a deeper comprehension of a country's cultural development. The 

right of integrity, intertwined with this understanding, significantly contributes to the overall integrity of a 

nation's cultural domain. Section 57's language does not exclude the right of integrity concerning cultural 

heritage, which encompasses artists whose creativity and ingenuity are among a nation's valuable cultural 

resources. Through the lens of Section 57, it becomes possible to legally protect India's cultural heritage through 

the moral rights of the artist. 

Regarding compulsory licensing in copyright, India adheres to the Berne Convention and Article 9 of its Paris 

Text. Under Indian copyright law, if the reproduction, publication, or communication of a copyrighted work is 

not licensed on terms deemed reasonable by the complainant, and the Copyright Board determines the terms to 

be unreasonable, the copyright proprietor may be required to license the work for the intended purpose on 

reasonable terms. The Supreme Court, in its 2008 judgment in Entertainment Network9, highlighted that 

compulsory licensing is an exception to the owner's right to exploit their work and that Section 31(1)(b) of the 

Act does not confer entitlement to individuals seeking compulsory licenses. Furthermore, in the 2012 Super 

Cassette Industries ruling, the Supreme Court recognized copyright in a work as a valuable legal right, 

emphasizing that the decision to transfer such a right lies essentially with the copyright owner. Therefore, in 

matters concerning the grant of compulsory licenses for copyrights, the final determination rests on the owner, 

and no interim orders can be issued during the proceedings. These court decisions have contributed to clarifying 

copyright law in India, addressing aspects such as the standard of copyright protection, moral rights of authors, 

the public interest in copyrights, and compulsory licensing of copyrights.10 

 

 

                                                           
7 Section 57, Copyright Act, 1957. 
8 Amar Nath Sehgal v. Union of India (2005 (30) PTC 253). 
9 Entertainment Network v. Super Cassette Industries Ltd. (2008)13 SCC 30. 
10 S. Ravindra Bhat,” Innovation and intellectual property rights law—an overview of the Indian law, Volume 30, Issue 1, 

IIMB Management Review, Pages 51-61, ,  March 2018 
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INTERSECTIONS OF COPYRIGHTS WITH DESIGNS AND TRADEMARK 

In a Division Bench ruling of the Delhi High Court, a key question revolved around whether the absence of 

design registration (for an article produced through a mechanical process more than 50 times) would result in 

the loss of copyright in the underlying artistic work. The Court, in its Microfibres judgment in 200911, clarified 

that copyright would persist in the original work of art, allowing the author or holder to continue enjoying the 

extended protection granted under the Copyright Act for the original artistic work. For example, a renowned 

painting would retain the protection afforded to artistic works under the Copyright Act. If a design is derived 

from such a painting for industrial application on an article, incorporating features like shape, configuration, 

pattern, ornament, or composition of lines and colors that are visually appealing, it would be eligible for design 

protection under the Designs Act. Consequently, if the design is registered under the Designs Act, it would lose 

its copyright protection under the Copyright Act, but the original painting would remain protected. 

In a three-judge Bench decision, the Delhi High Court addressed the issue of whether a trademark owner could 

claim exclusive trademark rights over marks in the absence of or after the lapse of design protection, provided 

that the marks met the distinctiveness criteria. In its Microlubes12 judgment of 2013, the Court, in its majority 

opinion, ruled that the remedy of trademark passing off would not be precluded even if the design registration 

expires 

 

TRADEMARK 

Trademark law in India is well-developed and intricate, offering trademark registration entitlement to its 

proprietor based on the mark's distinctiveness. The statutory provisions provide guidance in this regard. In cases 

of infringement of registered trademarks, a stringent test is applied to determine if the complained mark is 

deceptively similar to the plaintiff's mark. Courts focus on the overall effect rather than a detailed comparison. 

The Indian Supreme Court, in Ruston and Hornsby Ltd13., emphasized that in passing off actions, the key issue 

is whether the defendant's goods are designed to mislead purchasers into believing they are the plaintiff's goods. 

In contrast, in infringement actions, the focus shifts to whether the defendant uses a mark identical to or a 

colorable imitation of the plaintiff's trademark. The likelihood of confusion is a crucial factor in these cases. 

Before the replacement of the 1958 Indian Trademarks Act with legislation aligned with India's TRIPS entry, 

Indian courts had acknowledged the concept of trademark dilution. This concept, now enshrined in the 

Trademarks Act of 199914, allows for the protection of well-known marks and marks with a distinct reputation 

in India from unauthorized use in dissimilar goods or services. To succeed in trademark dilution claims, it must 

be proven that the mark has a reputation in India and that its unauthorized use unfairly benefits another or harms 

the distinctive character of the mark. Indian courts recognize the trans-border reputation of trademarks, 

extending protection against dishonest attempts at appropriation. 

Furthermore, corporate name trademarks and trademarks in domain names are safeguarded under Indian law. 

The Supreme Court, in the Satyam Infoway15 decision of 2004, highlighted that a domain name could be treated 

as a trademark and be subject to passing off actions if it misleads consumers. While trademark law in India has 

not received as much judicial attention as copyright and patent laws, ongoing legal developments are expected 

to bring clarity to various issues related to trademark protection. 

 

REMEDIES 

Remedies for intellectual property rights violations involve seeking injunctions and damages. In addition to 

civil remedies, trademark and copyright infringement can also lead to penal sanctions. Due to the time-

consuming nature of intellectual property rights enforcement trials, interim relief is often vigorously contested. 

In India, interim relief, such as injunctions, follows common law standards, including the assessment of a prima 

facie case, the presence of irreparable harm, and the balance of convenience. 

                                                           
11 Microfibres Inc.v. Girdhar2009 (40) PTC 519 (Del).  
12 Microlube India Limited v.Rakesh Kumar 2013(55) PTC 61. 
13 Ruston and Hornsby Ltd. vs. Jamindara Engineering Co AIR 1970 SC 1649. Also: Parle Products v. JP & Co. AIR 
1972 SC 1359, Amritdhara Pharmacy v. SatyaDeo Gupta AIR 1963 SC 449, Cadila Health Care v. Cadila 

Pharmaceuticals (2001) 5 SCC 73 and Heinz Italia v. Dabur India (2007) 6 SCC 1. 
14 Section 29 (4), Trade Marks Act, 1999. 
15 Satyam Infoway v.Sifynet Solutions 2004 (6) SCC 145. 
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The significance of granting interim relief was emphasized by the Supreme Court in the Midas Hygene16 case. 

The Court stated that in cases of trademark or copyright infringement, an injunction is typically warranted, even 

if there has been a delay in initiating legal action. The grant of an injunction is deemed necessary if there is a 

prima facie indication of dishonest adoption of the mark. 

In patent cases, courts typically apply a three-step analysis involving the existence of a prima facie case, 

assessment of irreparable harm, and consideration of the balance of convenience. In the F. Hoffman La Roche 

Ltd. v. Cipla 17 case, the court recognized the element of public interest as part of the balance of convenience 

assessment. This was evident when the court considered the price disparity between a patented drug and a 

generic version, emphasizing the potential threat to lives posed by the price difference. 

Recent decisions, such as Merck Sharp Dohme v. Glenmark Pharmaceuticals Ltd.18, have clarified that public 

interest may not always be the decisive criterion in granting injunctions. Indian courts also utilize Anton Piller 

type orders, allowing court-appointed commissioners to gather evidence for thorough adjudication. Quiatimet 

actions, based on anticipatory apprehensions of rights infringement, are recognized by Indian courts and have 

been granted relief in cases like Yahoo Inc.19 and Fastrack Communications20. 

 

DAMAGES 

In India, courts typically adhere to the UK model for evaluating and granting damages. However, there have 

been instances of deviation from this practice. A notable departure occurred when the Delhi High Court, in an 

unprecedented move, awarded punitive damages in the absence of demonstrable harm through an objective 

standard in an ex parte judgment in the Times Incorporated case (200521). The court's rationale behind this 

decision was to not only provide compensatory damages but also impose punitive damages as a deterrent to 

individuals engaging in violations with impunity. The objective was to make offenders aware that if caught, 

they would not only have to compensate the aggrieved party but also face punitive damages, potentially leading 

to severe financial consequences. 

This reasoning, although innovative, faced criticism from a Division Bench in a trademark/product 

disparagement case involving Hindustan Unilever Ltd.22 The Court referenced UK precedents emphasizing 

that damages are fundamentally a civil remedy, even in cases warranting exemplary awards. The court cautioned 

against incentivizing juries to overlook the fact that punitive damages essentially involve transferring money to 

the plaintiff. Moreover, the court highlighted that punitive damages should complement the general damages 

awarded, and exemplary damages should only be granted if the court deems that the punitive aspect is 

inadequately addressed within the compensation awarded for the plaintiff's solatium 

 

JOHN DOE ORDERS 

John Doe orders allow a plaintiff to seek an injunction against unknown or unnamed defendants, commonly 

referred to as "John Doe," particularly in cases of copyright piracy. The concept of John Doe orders emerged to 

address the challenges posed by the anonymous nature of copyright infringement. While the Delhi High Court 

in Taj Television23 recognized the authority of Indian Courts to issue John Doe orders, it declined to do so in a 

specific case. More recently, the Bombay High Court granted a John Doe order in an interim capacity during a 

Quiatimet action, providing protection to the plaintiff against copyright infringement related to the film "Happy 

New Year." 

It is important to note that John Doe orders are typically issued against unidentified defendants only at the 

interim stage of legal proceedings. The final relief is granted solely against those defendants who are identified 

and formally included in the court proceedings. 

                                                           
16 Midas Hygene Ltd. v. Sudhir Bhatia 2008 (28) PTC 121. 
17 Confirmed by the Division Bench in Hoffmann-La Roche Ltd. v. Cipla (2009) 40 PTC 125 (DB). 
18 FAO 190/2013 decided on 20-03-2015. 
19 Yahoo Inc. v. FirozNadiawala (2014) 58 PTC 352. 
20 Fastrack Communications Pvt. Ltd. v. Manish Singhal (2012) 50 PTC 
21 Times Incorporated v.LokeshSrivastava116 (2005) DLT 569. Followed in Microsoft Corporation vs. Yogesh Papat and 

Another 2005 (30) PTC 245 (Del) and other cases 
22 Hindustan Unilever Ltd.vs. Reckitt Benckiser India Limited, 2014(57) PTC 495 (Del) (DB). 
23 Taj Television vs. RajanMandal [2003] FSR 22. Recently, the Bombay High Court issued such an order in Red 
Chillies Entertainment Pvt. Ltd. v. Hathway Cable and Datacom Ltd. (dated 14.10.2014). 
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In some instances in India, this legal concept has been applied in a contentious manner where courts have 

instructed Internet Service Providers (ISPs), as identified defendants, to block access to websites that distribute 

pirated content, thereby infringing upon the plaintiff's copyright24. 

 

EFFORTS OF COURTS ENSURING EFFICIENCY AND SPEED DISPUTE RESOLUTION 

Courts have taken steps to enhance efficiency and prompt resolution of disputes, particularly in the realm of 

intellectual property rights. In a significant 2010 ruling, the Delhi High Court addressed the issue of determining 

the date of a patent grant amidst multiple pre-grant opposition applications. The Court clarified that the patent 

is considered granted on the date when the Controller issues an order to that effect, emphasizing the need for 

the Controller to review all pre-grant oppositions simultaneously and promptly publish the digitally signed copy 

on the website. 

Regarding patent annulment, there are three avenues: opposition (pre- or post-grant), revocation proceedings 

before the IPAB, or a counter-claim in an infringement suit. Section 25(2) allows any interested party to oppose 

a granted patent within a year of publication. If no opposition is raised within this period, the patent becomes 

valid. Subsequently, Section 64 offers options for annulment through a revocation petition before the IPAB or 

a counter-claim in a High Court infringement suit. The Supreme Court, in the Enercon judgment of 2014, 

clarified that these remedies are alternative, not concurrent, requiring the party to choose one. 

Furthermore, the Delhi High Court previously introduced a streamlined process for expediting patent litigation. 

This approach involved setting timelines for pleadings and discovery, resolving key issues, minimizing oral 

evidence, appointing a Special Assessor for an independent report, and concluding hearings efficiently. As a 

result, this procedure facilitated the final decision in patent disputes within two years post the Supreme Court's 

rejection of interlocutory appeals and approximately three and a half years from the case's initiation in court 

 

CONCLUSION 

In recent years, India has witnessed significant transformations in its intellectual property law landscape. There 

is now a heightened awareness within the legal community and judiciary regarding the pivotal role of 

intellectual property rights (IPR) in driving economic progress, particularly following the country's adherence 

to TRIPS agreements. 

Courts have strived to strike a delicate balance between safeguarding the rights of innovators and preventing 

unauthorized exploitation. The issue of determining appropriate remedies for IP rights infringement exemplifies 

the courts' endeavour to harmonize the protection of rights holders with broader public interests. 

Simultaneously, there is a discernible trend in the Indian judiciary recognizing the evolving technological 

landscape's impact on IP rights vulnerability to diverse forms of infringement beyond traditional paradigms. In 

response, Indian courts have introduced novel remedies previously unexplored in civil law, such as granting ex-

parte injunctions against unidentified defendants and awarding interim royalties. The judicial system has played 

a pivotal role in supporting legislative intellectual property policies and guiding the executive branch in 

effectively enforcing them through proactive and efficient decisions. 

 

                                                           
24 (See for example, the Madras High Court’s decision in R.K. Productions v. BSNL (2012) 5 LW 626; and the Calcutta 

High Court’s decision in Sagarika Music Pvt. Ltd. v.Dishnet Wireless Ltd.). 

http://www.jetir.org/

