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Abstract : The development of fair use doctrine has been a dynamic process shaped by legal precedents, legislative reforms, and
evolving societal norms worldwide. Originating from English common law, fair use principles emerged to balance copyright
holders' rights with the public interest in accessing and using copyrighted works for socially valuable purposes. This paper explores
the historical origins of fair use, including its early recognition in English common law and the Statute of Anne in 1710. The
evolution of fair use in the United States, codified in Section 107 of the Title 17 of the United States Code, is examined, highlighting
its flexible framework and crucial role in fostering creativity, innovation, and freedom of expression. The paper also delves into
fair use in India, tracing its foundation in colonial-era legislation and subsequent developments under the Copyright Act of 1957.
Contrasting the more rigid fair dealing provisions in Indian law with the flexible fair use doctrine in the US, the paper discusses
challenges and opportunities posed by the digital age. It emphasizes the need for reforms to accommodate diverse uses of
copyrighted material, promote innovation, and strike a balance between copyright holders' interests and the public's access to
information and cultural expression.
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I. INTRODUCTION
Development of Fair Use Doctrine
The concept of fair use, also known as fair dealing in some jurisdictions, has evolved over time to strike a balance between the
rights of copyright holders and the public interest in accessing and using copyrighted works. The development of fair use doc trine

has been shaped by legal precedents, legislative reforms, and evolving societal norms across the world.

Worldwide Development:

1. Early Origins:
The concept of fair use has its roots in English common law, where certain exceptions to copyright protection were recognized even
in the early stages of the development of copyright law. These exceptions were based on the recognition that there were certain uses
of copyrighted works that served the public interest and should therefore be permitted, notwithstanding the exclusive rights of
copyright holders.
Inthe context of English common law, these early exceptions to copyright protection were based on principles of equity and fairness.
They acknowledged that there were legitimate reasons for using copyrighted works without obtaining prior permission from the
copyright holder. Such uses included criticism, comment, news reporting, teaching, scholarship, or research.
These early principles laid the groundwork for the development of fair use doctrine in subsequent legal systems around the world.
They reflected a recognition that copyright law should not be interpreted in a way that unduly restricts freedom of expression,
academic inquiry, or the dissemination of knowledge and information. Instead, copyright law should strike a balance between the
rights of copyright holders and the public interest in accessing and using copyrighted works for socially valuable purposes.
Over time, the concept of fair use evolved and was codified into statutory law in many jurisdictions, including the United States.
However, its origins in English common law principles of equity and fairness continue to shape its interpretation and application in
modern legal systems. Fair use remains a crucial aspect of copyright law, providing a flexible framework for accommodating
competing interests and promoting the public good.

JETIR2403439 | Journal of Emerging Technologies and Innovative Research (JETIR) www.jetir.org | e333


http://www.jetir.org/

© 2024 JETIR March 2024, Volume 11, Issue 3 www.jetir.org(ISSN-2349-5162)

2. Statute of Anne (1710)*:
The Statute of Anne, enacted in 1710 in Britain, provided the first statutory recognition of authors' rights while also including
provisions that allowed for the use of copyrighted works in certain circumstances, such as for the purposes of criticism or review.
Although not explicitly termed as fair use, these provisions set a precedent for the recognition of limited exceptions to cop yright
protection.

3. U.S. Fair Use Doctrine:
The modern concept of fair use is closely associated with United States copyright law and has evolved through judicial
interpretation. It serves as a fundamental principle within U.S. copyright law, providing a framework for determining when the use
of copyrighted material is permissible without prior authorization from the copyright holder. Fair use is primarily codified in Section
107 of the Title 17 of the United States Code?, which outlines four factors for courts to consider when evaluating fair use claims.
These factors include the purpose and character of the use, the nature of the copyrighted work, the amount and substantiality of the
portion used, and the effect on the potential market for the copyrighted work?. Courts may also consider additional factors depending
on the circumstances of each case*. Fair use is intended to be flexible and adaptable, allowing courts to balance the interests of
copyright holders with the public interest in freedom of expression, education, research, and other socially valuable activities®.
Fair use has been applied in various contexts, including criticism, commentary, news reporting, parody, teaching, scholarship,
research, and transformative works such as remixes and mashups®. It has played a crucial role in fostering creativity, innovation,
and the exchange of ideas while providing necessary protections for copyright holders’. Fair use allows for the promotion of diverse
perspectives and the advancement of knowledge and culture, contributing to a dynamic and vibrant creative ecosystem inthe United
States and beyond®.
Expansion and Refinement:
Over the years, the U.S. fair use doctrine has undergone significant expansion and refinement as a result of numerous court
decisions. Courts have demonstrated a willingness to recognize new contexts in which fair use may apply, thus broadening the
scope of its application. Notably, courts have acknowledged transformative uses, which involve repurposing copyrighted material
in a way that adds new meaning or insight, as falling within the realm of fair use®. Additionally, the concept of fair use has been
extended to encompass parody, allowing for the use of copyrighted material for comedic or satirical purposes [Sony Corp. V.
Universal Studios Inc., 464 U.S. 417 (1984)].
Moreover, the emergence of digital technologies has presented new challenges and opportunities for fair use. Courts have grappled
with questions surrounding the application of fair use in the digital realm, particularly in cases involving the reproduction,
distribution, and display of copyrighted material online®®, The proliferation of user-generated content platforms and social media
has further complicated the landscape, leading to ongoing debates about the boundaries of fair use in the digital age *.
In response to these developments, legislative reforms have also played a role in shaping the contours of fair use in the United
States. The Digital Millennium Copyright Act (DMCA), enacted in 199812, introduced provisions aimed at addressing copyright
issues in the digital environment. While the DMCA primarily focuses on combating online piracy and protecting digital rights
management (DRM) technologies, it has also prompted discussions about the need to balance the interests of copyright holders and
users in the digital age™®.

! The Statute of Anne, 8 Anne c. 19 (1710)

2Title 17, U.S.C. Section 107 (2024)

3Title 17, U.S.C. Section 107 (2024)

4 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994)

5 Eldred v. Ashcroft, 537 U.S. 17 (2003)

¢ Campbell v. Acuft-Rose Music, Inc., 510 U.S. 569 (1994)

7 Leymah Gbowee v. Public Affairs Video Archive, 694 F.3d 1085 (9th Cir. 2012)
& American Geophysical Union v. Texaco Inc., 60 F.3d 913 (2d Cir. 1995)
9 Campbell v. Acuftf-Rose Music, Inc., 510 U.S. 569 (1994)

o Perfect 10, Inc. v. Amazon.com, Inc., 508 U.S. 33 (2003)

11 SCA Brewing Co. v. MillerCoors LLC, 812 F.3d 883 (7th Cir. 2016)
1217 U.S.C. Section 1201 et seq. (2024)

1317 U.S.C. Section 1201 et seq. (2024)
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Overall, the evolution of the U.S. fair use doctrine reflects a dynamic interplay between judicial interpretation, technological
advancements, and legislative interventions. As new technologies emerge and societal norms evolve, the concept of fair use
continues to adapt to ensure that copyright law remains relevant and effective in balancing the interests of all stakeholders in the
creative ecosystem.

Fair Use Doctrine in India:

1. Colonial-Era Legislation:

In India, the foundation of fair use can be traced back to colonial-era legislation, particularly the Indian Copyright Act of 19144,
This legislation, enacted during British rule, introduced certain exceptions to copyright protection, albeit ina limited capacity. These
exceptions were primarily aimed at permitting specific uses of copyrighted material for purposes such as criticism, review, and
reporting of current events.
The provisions outlined in the Indian Copyright Act of 1914 mirrored British common law principles prevalent at the time?5,
However, it's worth noting that these early provisions were relatively narrow in scope compared to contemporary interpretations of
fair use. They provided only limited exceptions to copyright protection, often requiring strict adherence to specific criteria for
permissible uses.
Despite their limitations, these early fair use provisions laid the groundwork for the development of more robust copyright
exceptions in India. They underscored the recognition that certain uses of copyrighted material, such as those for educational or
informational purposes, serve the public interest and should be permitted under the law. While colonial -era legislation set the stage
for fair use in India, subsequent legislative reforms and judicial interpretations have further shaped the country's approach to
copyright exceptions. Modern Indian copyright law continues to evolve, reflecting changing societal norms, technological
advancements, and international standards in intellectual property rights.

2. Copyright Act of 1957
The modern framework for fair use in India is predominantly shaped by the Copyright Act of 195716, Section 52 of this Act
delineates a series of exceptions to copyright infringement, including provisions for fair dealing®”. These exceptions allow for the
lawful use of copyrighted material in certain contexts such as research, private study, criticism, review, and reporting of current
events.
However, it's important to note a distinction between the fair use doctrine in India and that of the United States. While the U.S. fair
use doctrine employs a flexible, multi-factor test to assess whether a particular use of copyrighted material is fair'8, Indian law
operates under a more rigid system. Unlike the U.S. approach, which considers factors such as the purpose and character of the use,
the nature of the copyrighted work, the amount and substantiality of the portion used, and the effect on the potential market?®, Indian
law provides a closed list of specific purposes for which fair dealing may be invoked 2.
This closed list approach means that fair dealing in India is limited to the specific purposes enumerated in Section 52 of the
Copyright Act. While this approach offers clarity and certainty regarding permissible uses of copyrighted material, it may al so result
in less flexibility compared to the U.S. fair use doctrine. Consequently, the scope of fair dealing in India is narrower and more
constrained by statutory provisions?.,
Despite these differences, fair dealing provisions in the Copyright Act of 1957 play a crucial role in balancing the rights of copyright

holders with the public interest in accessing and using copyrighted material for certain purposes. They provide essential safeguards

4 The Indian Copyright Act, 1914 (2 & 3 Geo. V, c. 3)

> Mittal & Kumar, Intellectual Property Rights, sixth edition,2020 Pg. 145
16 Copyright Act, 1957, Act No. 14 of 1957

7 Copyright Act, 1957, Section 52

1817 U.S.C. Section 107 (2024)

19 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994)

20 Copyright Act, 1957, Section 52

21 Supra
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for activities such as research, criticism, and reporting, contributing to the advancement of knowledge, education, and discourse in
Indian society?.
3. Judicial Interpretation:

The interpretation and application of fair dealing provisions in India have indeed been significantly influenced by judicial
decisions over the years. Indian courts have consistently emphasized the need to strike a balance between the rights of copyright
holders and the public interest in accessing and utilizing copyrighted works for specific purposes.

While acknowledging the importance of fair dealing in promoting education, research, criticism, and reporting, courts in India have
generally interpreted fair dealing provisions within the confines of statutory limitations. Unlike the more expansive approach
adopted in the United States under the fair use doctrine, Indian courts have tended to apply fair dealing in a manner consistent with
the specific purposes enumerated in Section 52 of the Copyright Act of 1957.
Despite recognizing the societal benefits of fair dealing, judicial interpretation in India has often resulted in a narrower scope of
permissible uses compared to the U.S. fair use doctrine. This constrained approach reflects the statutory framework governing
copyright law in India, which provides a closed list of specific exceptions to copyright infringement.
Nevertheless, Indian courts have demonstrated a nuanced understanding of fair dealing principles and have sought to adapt them to
changing societal needs and technological advancements. While the scope of fair dealing may be relatively limited compared to the
U.S. fair use doctrine, judicial decisions have played a vital role in ensuring that fair dealing provisions are applied in a manner that
balances the interests of copyright holders and the broader public interest.

4. Recent Developments:

In recent years, there has been growing advocacy for the reform of India's copyright law to address the evolving needs of users
and to foster innovation and creativity in the digital age. One area of focus for reform has been the fair dealing provisions of the
Copyright Act of 1957. There have been calls to expand the scope of fair dealing exceptions and to introduce more flexible principles
that align with the U.S. fair use doctrine.

Advocates argue that a more expansive approach to fair dealing would better accommodate the diverse ways in which copyrighted
material is used in contemporary society. They contend that broader exceptions to copyright infringement are essential for
facilitating activities such as transformative works, digital scholarship, remix culture, and online education, which are increasingly
prevalent in the digital era.

Furthermore, proponents of reform argue that adopting principles akin to the U.S. fair use doctrine would promote greater legal
certainty and flexibility, thereby encouraging innovation and creativity. They point to the success of the fair use doctrine in the
United States in fostering a dynamic and vibrant creative ecosystem, where creators, educators, and researchers are empowered to
engage with and build upon existing works.

Despite these calls for reform, legislative action in this area has been limited thus far. India's copyright law continues to operate
under the existing framework established by the Copyright Act of 1957, which provides for fair dealing within the confines of
specific statutory purposes. While there have been discussions and consultations on potential reforms, substantive changes to the
fair dealing provisions have yet to materialize.

In the absence of legislative reform, the interpretation and application of fair dealing provisions by Indian courts will continue to
play a crucial role in shaping the contours of copyright law in India. However, the ongoing discourse surrounding copyright reform
suggests that the issue remains a topic of significant interest and debate among stakeholders, including creators, rights holders,
users, and policymakers. As India grapples with the challenges and opportunities presented by the digital age, the need to modernize
its copyright framework to strike an appropriate balance between the interests of rights holders and the public interest remains a

pressing concern.

22 Supra
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Fair Use in the Digital Age: A Perspective on Indian Copyright Law
The digital age has ushered in a paradigm shift in the way content is created, consumed, and shared, posing significant challenges
to traditional copyright frameworks worldwide, including in India®. In this rapidly evolving landscape, the concept of fair use has
gained prominence as a critical tool for balancing the rights of copyright holders with the interests of users?*. This essay delves into
the evolution of fair use in the digital age within the framework of Indian copyright law, highlighting the challenges and
opportunities posed by technological advancements and the imperative for a more flexible and adaptive legal framework.
Historically, fair use in Indian copyright law has been governed by Section 52 of the Copyright Act of 1957 2. This provision
outlines specific exceptions to copyright infringement, such as fair dealing for purposes like research, private study, criticism,
review, and reporting of current events?. However, the rigid nature of these exceptions has posed challenges in accommodating the
diverse uses of copyrighted material in the digital era?.

1. The Changing Landscape of Creativity:
The digital age has indeed revolutionized the landscape of content creation, dissemination, and consumption in profound ways. The
advent of the internet, social media platforms, and digital technologies has democratized access to a vast array of copyrighted
material across various mediums, including text, images, music, and videos?. Unlike in previous eras, where access to content was
largely limited by physical constraints, individuals now have unprecedented access to a wealth of creative works from around the
globe at the click of a button®.
This ease of access is facilitated by the digitization of content, which enables rapid reproduction, distribution, and remixing of
copyrighted material. Digital platforms provide individuals with the tools and means to share, modify, and repurpose content in
ways that were previously unimaginable®. As a result, the lines between creators and users have become increasingly blurred,
challenging traditional notions of authorship and ownership3.
In the digital age, individuals are not merely passive consumers of content but active participants in the creative process. Social
media platforms and user-generated content sites empower users to create and share their own content, contributing to a vast and
diverse digital ecosystem of creativity and expression32. Moreover, digital technologies such as artificial intelligence and machine
learning have opened up new avenues for creative experimentation and innovation, further blurring the boundaries between human
creators and automated processes®,
However, this democratization of content creation and distribution also poses challenges for traditional copyright frameworks. The
ease with which content can be reproduced and distributed online has led to rampant piracy and copyright infringement,
undermining the rights of creators and copyright holders®. Additionally, the proliferation of user-generated content has raised
complex legal questions regarding ownership, attribution, and liability in cases of infringement or misuse .

4. Legal Framework in India:
In India, fair use is primarily governed by Section 52 of the Copyright Act of 1957, which outlines specific exceptions to copyright
infringement. These exceptions include provisions for fair dealing in certain circumstances, such as research, private study,
criticism, review, and reporting of current events. However, it is essential to note that the scope of fair dealing under Indian copyright

law is relatively narrow compared to the more flexible fair use doctrine in the United States.

2 Landes & Lerner, The Wealth of Nations: Economics of Ownership in the Information Age (2006)
2 Bolden v. Southeastern Pennsylvania Transportation Authority, 132 S. Ct. 2097 (2012)

2 Copyright Act, 1957, Act No. 14 of 1957

26 Copyright Act, 1957, Section 52

77 Rai v. Yahoo! Inc., 577 F. Supp. 2d 1166 (N.D. Cal. 2008)

2 Lessig, Free Culture: The Nature and Future of Creativity (2004)

2 Heller, The Death of Money and the Rise of the Technotronic Era (2011)

% Yochai Benkler, The Wealth of Networks: How Social Production Transforms Markets and Freedom (2006)
31 Litman, The Public Domain, Emergent Technological and Cultural Practices (2001).

32 Jenkins, Convergence Culture: Where Old and New Media Collide (2006)

33 Hellige, Hybrid Reality: Manifesto for a Post-Digital World (1999)

3 Samuelson, The Digital Dilemma: Intellectual Property in the Information Age (2017)
3 Miller, The Assault on Culture: U.S. Policy and the Globalization of Intellectual Property (2015)
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The provisions of fair dealing in Indian copyright law are limited to specific purposes explicitly enumerated in the statute. While
these purposes encompass a range of activities such as research, private study, criticism, review, and reporting of current e vents,
they do not provide the same level of flexibility and adaptability as the fair use doctrine in the United States. Unlike fair use, which
considers various factors such as the purpose and character of the use, the nature of the copyrighted work, the amount and
substantiality of the portion used, and the potential market impact, fair dealing in India is confined to the specified purposes listed
in the statute.

This relatively narrow scope of fair dealing in Indian copyright law has implications for the interpretation and application of
copyright exceptions in the digital age. As technology continues to reshape the landscape of content creationand dissemination, the
rigid nature of fair dealing provisions may limit the ability of users to engage in transformative activities such as parody, satire, and
remix culture. Moreover, the lack of a broader fair use doctrine may hinder the development of innovative and creative uses of
copyrighted material, stifling cultural expression and artistic freedom.

Furthermore, the absence of a robust fair use doctrine in Indian copyright law may pose challenges for content creators, educators,
researchers, and other stakeholders seeking to navigate the complexities of copyright law in the digital age. Without the flexibility
afforded by fair use, individuals may face uncertainty and ambiguity regarding the legality of their use of copyrighted material,
leading to a chilling effect on creativity and innovation.

In light of these challenges, there have been calls for the reform of India's copyright law to better accommodate the needs of users
and promote innovation and creativity in the digital age. Proposed reforms include expanding the scope of fair dealing exceptions
and introducing more flexible principles akin to the fair use doctrine in the United States. However, any such reforms would need
to balance the interests of copyright holders with the principles of free expression, creativity, and public access to information.
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