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|. Abstract

This paper explores the concept of unconscionable contracts, which are agreements that are so one-sided and
oppressive that they shock the conscience of the court. The paper begins by providing an overview of the legal
doctrine of unconscionability, including its historical development and current status in common law
jurisdictions. The paper then examines some of the criticisms of the doctrine, including its subjective nature and
potential for abuse. The paper also explores some of the alternatives to unconscionability, such as the doctrine of
good faith and fair dealing, and evaluates their effectiveness in protecting parties from unfair contracts. Finally,
the paper concludes by suggesting some possible reforms to the doctrine of unconscionability, such as the
adoption of more objective standards for evaluating unconscionability and the development of more effective
remedies for parties who have been harmed by unconscionable contracts. Overall, this paper contributes to the
ongoing debate about the role of contract law in protecting parties from exploitation and unfairness, and provides
some valuable insights for policymakers, legal practitioners, and scholars.

I1. Introduction

This study explores the concept of unconscionability and its application in various legal contexts. Contracts are an
essential part of our daily lives, whether we realize it or not. Every time we buy something, rent a place, or sign
up for a service, we're entering into a contract. Contracts are agreements between two or more parties that are

legally binding. They can be written or oral, and they can be simple or complex.

Under Indian law, contracts are governed by the Indian Contract Act, 1872. The Act defines a contract as an
agreement that is enforceable by law. The Act also lays down the requirements for a valid contract, such as the
offer and acceptance of terms, consideration, and the capacity of the parties to enter into a contract. One of the

most important principles of the Indian Contract Act is the principle of freedom of contract. This means that

JETIR2405585 | Journal of Emerging Technologies and Innovative Research (JETIR) www.jetir.org | f756


http://www.jetir.org/

© 2024 JETIR May 2024, Volume 11, Issue 5 www.jetir.org (ISSN-2349-5162)
parties to a contract are free to enter into a contract on any terms they choose, as long as the terms are not illegal

or contrary to public policy. However, this freedom is not absolute, and the Indian Contract Act recognizes

certain situations where a contract may be deemed unconscionable.

An unconscionable contract is a contract that is so one-sided that it is unfair and unreasonable. Under Indian law,
an unconscionable contract is one where one party has an unfair advantage over the other party, and the other
party has no meaningful choice but to accept the terms of the contract. An unconscionable contract is one where

the terms are so oppressive that they shock the conscience of the court.

The Indian Contract Act recognizes two types of unconscionable contracts: contracts of adhesion and contracts of
undue influence. A contract of adhesion is a contract where one party has all the bargaining power, and the other
party has no choice but to accept the terms of the contract. A contract of undue influence is a contract where one

party uses their position of power to influence the other party to enter into the contract.

The Indian Contract Act provides remedies for parties who have entered into an unconscionable contract. If a
contract is found to be unconscionable, the court may declare the contract void or voidable. If the contract is
declared void, it is treated as if it never existed. If the contract is declared voidable, the court may set aside the
contract or modify the terms of the contract.

Overall, the Indian Contract Act recognizes the importance of fairness and good faith in contracts. While parties
are free to enter into contracts on any terms they choose, the Act recognizes that there are situations where a

contract may be.
- Background and context

Unconscionable contracts have a long history in common law, dating back to the 16th century in England. The
concept of unconscionability was developed as a way to protect vulnerable parties from being taken advantage of
by more powerful parties. The doctrine of unconscionability was later adopted in the United States, and it has

since been recognized in many other common law jurisdictions.

In the United States, the doctrine of unconscionability was first recognized by the courts in the early 20th century.
The courts recognized that parties with unequal bargaining power could be taken advantage of in contractual
agreements. In the 1960s and 1970s, the doctrine of unconscionability was expanded to include consumer

contracts, which are often standardized and presented on a "take it or leave it" basis.

In India, the concept of unconscionable contracts was first recognized by the courts in the 1960s. The courts
recognized that parties with unequal bargaining power could be taken advantage of in contractual agreements, and
that this was particularly true in consumer contracts. The Indian Contract Act was amended in 1984 to include

provisions related to unconscionable contracts.

JETIR2405585 ‘ Journal of Emerging Technologies and Innovative Research (JETIR) www.jetir.org ] f757


http://www.jetir.org/

© 2024 JETIR May 2024, Volume 11, Issue 5 www.jetir.org (ISSN-2349-5162)
Today, the concept of unconscionability is recognized in many legal systems around the world. The doctrine of

unconscionability is an important tool for protecting vulnerable parties from being taken advantage of in
contractual agreements. It is particularly important in consumer contracts, where parties often have unequal

bargaining power.
- Research questions and objectives

The objective of research on unconscionable contracts is to analyze the legal and ethical issues surrounding
contracts that are deemed unconscionable. The research questions that could be explored include factors that
make a contract unconscionable, how they are defined and interpreted in different legal jurisdictions, legal
remedies available to parties, how the courts determine whether a contract is unconscionable, ethical implications
of such contracts, impact on vulnerable populations, implications for the broader legal system and society, and
how the law can be reformed to better protect parties from unconscionable contracts. Such research can inform
efforts to better protect parties from being taken advantage of in contractual agreements. Unconscionable
contracts are those that are so one-sided and unfair that they shock the conscience. These contracts are often
entered into by parties with unequal bargaining power, such as consumers and employees. The legal and ethical
implications of unconscionable contracts are complex, and they have been the subject of much debate and

analysis.

One of the key issues surrounding unconscionable contracts is how they are defined and interpreted in different
legal jurisdictions. While the concept of unconscionability is recognized in many legal systems around the world,
there is often significant variation in how it is applied. Some legal systems have developed detailed tests to
determine whether a contract is unconscionable, while others rely on more general principles of fairness and

reasonableness.

Another important issue is the impact of unconscionable contracts on vulnerable populations, such as consumers
and employees. These parties often have limited bargaining power and may be forced to accept unfair contract
terms in order to obtain goods or services. Unconscionable contracts can have serious financial and social

consequences for these parties, and they can perpetuate existing power imbalances in society.

Efforts to address the issue of unconscionable contracts have focused on a range of legal and policy solutions,
such as consumer protection laws, labor regulations, and contract reform. However, there is ongoing debate about
the most effective ways to address this issue, and there is a need for further research and analysis to inform policy
and legal reform efforts. Ultimately, the goal of research on unconscionable contracts is to better understand the
legal and ethical implications of these contracts and to identify ways to protect vulnerable parties from being

taken advantage of in contractual agreements.
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I11. Historical Development of Unconscionability

The concept of unconscionable contracts has a long history, dating back to Roman law. In the Middle Ages, the
Catholic Church developed the doctrine of “excessive usury,” which prohibited the charging of excessive interest
rates on loans. In the 16th and 17th centuries, English courts began to develop the doctrine of "unconscionable

bargains,"” which allowed courts to set aside contracts that were deemed to be grossly unfair.
- Origins and evolution of the doctrine

In the United States, the development of the doctrine of unconscionability can be traced back to the early 20th
century. In 1918, the Supreme Court of California issued a landmark decision in the case of A&M Produce Co. v.
FMC Marketing Corp., in which it held that a contract could be set aside if it was "so one-sided as to shock the

conscience."” This decision paved the way for the development of the modern doctrine of unconscionability.

In the years that followed, courts in other states began to adopt the doctrine of unconscionability, and it became a
widely recognized principle of contract law. Today, the doctrine of unconscionability is recognized in many legal

systems around the world, and it is an important tool for protecting parties from unfair and one-sided contracts.

Over time, the doctrine of unconscionability has evolved and expanded, as courts and legislatures have developed
new tests and standards for determining whether a contract is unconscionable. However, the basic principle

remains the same: contracts that are so one-sided and unfair as to shock the conscience should not be enforced.
The doctrine of unconscionability has evolved significantly since its origins in Roman law and medieval Europe.!

First-year law students are taught that “no explicit doctrine of unconscionability surfaced until the twentieth
century.” The doctrine is presented as a novel one, born in the Uniform Commercial Code’s (UCC) adoption of
Section 2-302 in the mid-twentieth century. Even those scholars who are willing to look a bit further afield than
the twentieth century for the origins of the unconscionability doctrine typically only reach the mid-eighteenth

century.?

But the ancient philosophical roots of doctrine of unconscionability could be traced as early as Aristotle’s era. He
recognized that exchange transactions were necessary for the flourishing of a society but argued that justice
required that things exchanged be equal in value. As each party mutually benefits from an exchange (each needs
what the other possesses), one party should not disproportionately bear the costs. Aristotle explains: “But in

dealings of exchange justice is such that it includes reciprocation according to proportionality but not according to

! Brian McCall, ‘Demystifying Unconscionability: An Historical and Empirical Analysis’ (65 Villanova Law Review 773, 2020),

2 See, e.g., Richard J. Hunter Jr., Unconscionability Revisited: A Comparative Approach, 68 N.D. L. REV. 145, 145 (1992) (claiming
that unconscionability “had beendeveloped as early as the mid-1750s to deal with essentially unequal contractualsituations”). Professor
James Gordley is an exception to this general observation.

See infra Section |.D.
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equality.” By proportionality, Aristotle means that things exchanged must equate in value—not mere quantity. It

seems obvious that to exchange one pair of shoes for one house would be an unjust exchange, even if it involves
the exchange of one item for one item. The shoemaker would acquire a great increase in wealth in exchange for
his pair of shoes. Thus, Aristotle argues a proportionate equality of value must be maintained. Commutative
justice does not require that all people possess equal wealth; the distribution of wealth in a community is a matter
not of commutation but of distributive justice. Yet, this distribution is judged just or unjust (and thereby adjusted)
by taking into account the relationships among the members of a society such as their talents and status. Once a
principle of just distribution is established, distributions should be adjusted according to the principle. A reader
can interpret Aristotle as arguing that exchange is necessary for society, but an exchange economy is not
sustainable unless proportionality is maintained. Yet, Aristotle recognizes that many tradesmen had a penchant for
regularly engaging in unjust exchanges. It was those unequal exchanges that must be constrained by the law to
sustain the system.®> This Aristotle’s notion of justice in commutations was transmitted through Roman

civilization but only in a limited fashion.

One important development in the doctrine of unconscionability has been the recognition of procedural and
substantive unconscionability. Procedural unconscionability refers to situations where one party has an unfair
advantage in the bargaining process, such as when a contract is presented on a take-it-or-leave-it basis.
Substantive unconscionability refers to situations where the terms of a contract are so one-sided that they shock

the conscience, regardless of the bargaining process.

Another important development in the doctrine of unconscionability has been the recognition of the role of public
policy in determining the enforceability of contracts. Courts may refuse to enforce contracts that violate public
policy, even if they are not technically unconscionable.

In recent years, there has been growing recognition of the need to protect consumers and other parties with less
bargaining power from unfair contracts. This has led to the development of stricter standards for determining
unconscionability in consumer contracts, as well as the adoption of various consumer protection laws and

regulations.

Overall, the doctrine of unconscionability continues to evolve and develop in response to changing legal and
social contexts. While its basic principles remain the same, the specific tests and standards used to determine

unconscionability may vary depending on the jurisdiction and the specific context of the contract in question.

3 See Aristotle, Nicomachean Ethics, in ST. THOMAS AQUINAS, COMMENTARIES ON ARISTOTLE’S NICOMACHEAN
ETHICS V 1133a5-14 (C.J. Litzinger, O.P. trans., Dumb Ox Books 1964) [hereinafter Aristotle, Nicomachean Ethics]; ST. THOMAS
AQUINAS, COMMENTARIES ON ARISTOTLE’S NICOMACHEAN ETHICS Lecture VIII, 975 (C.J. Litzinger, O.P. trans., Dumb
Ox Books 1964) [hereinafter AQUINAS, COMMENTARIES].
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- Comparison with other legal traditions

In the realm of Common Law jurisdictions, such as those prevailing in the United States and the United Kingdom,
the definition and doctrine surrounding unconscionability are often discerned through judicial pronouncements.
Courts engage in an assessment of contract fairness, scrutinizing elements such as disparate bargaining power,
latent terms, and overall equitability. The doctrinal underpinning of unconscionability affords courts the authority

to withhold enforcement of contracts deemed egregiously unfair.

Regarding remedies within Common Law jurisdictions, prospective courses of action may encompass rescission,
entailing the nullification of the contract, reformation, involving the modification of inequitable terms, or the
award of damages. The pivotal concept of good faith assumes significance, with courts weighing whether parties

conducted themselves with fairness and integrity in their contractual dealings.

Within Civil Law systems prevalent in continental Europe, the codification of principles pertaining to contract
fairness is a common practice. Unconscionability, though not explicitly articulated in civil codes, is often
encompassed within broader concepts such as the abuse of rights or contravention of good morals (contra bonos
mores). Courts wield the authority to decline enforcement based on considerations of fairness, despite the absence
of explicit mention of unconscionability in legal codes.

Judicial discretion, a prominent feature in Civil Law systems, empowers judges to interpret and apply overarching
principles to specific cases. This discretionary latitude provides a nuanced approach to addressing

unconscionability, allowing for adaptability without adherence to a rigid doctrinal framework.

Under Islamic Law, governed by Sharia principles, the paramount emphasis is on the promotion of fairness and
equity within contractual arrangements. Unconscionable contracts, perceived as contravening principles of justice

and inducing undue exploitation, may be subject to legal challenge under these overarching principles.

Within the Islamic finance paradigm, contracts entailing excessive uncertainty (gharar) and usury (riba) are
expressly proscribed. Transactions breaching these fundamental principles are susceptible to being deemed

unconscionable under the purview of Islamic law.

In the domain of international perspectives, the UNIDROIT Principles of International Commercial Contracts
present a universally applicable legal framework. These principles, encompassing provisions that address unfair

terms in contracts, serve as a foundational basis for fostering consistency in international trade.

Furthermore, the UNCITRAL Model Law on Electronic Commerce specifically attends to unconscionable

contracts within the domain of online transactions. This model law, aimed at instilling uniformity in international
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commercial law, addresses and regulates the manifestation of unconscionability in the context of electronic

commerce.

Within the realm of comparative legal studies, scholars undertake an examination of diverse legal traditions to
discern their respective approaches toward unconscionable contracts. This analytical process involves a
comprehensive review of case law, statutory enactments, and legal commentaries, aiming to elucidate both shared

attributes and distinctions among legal systems.

Critical considerations in the comparative analysis encompass historical, cultural, and philosophical influences.
Notably, the reliance on precedent and judge-made law characterizes the common law tradition, while civil law
systems often pivot on codification and legislative measures. Islamic law introduces distinct considerations rooted
in Sharia principles, and international perspectives concentrate on achieving harmonization, particularly in the

domain of commercial contracts.
IV. The Doctrine of Unconscionability Today

This research paper delves into the defense of unconscionability, which comes into play when a combination of
unjust contract terms and inadequate bargaining is evident. Its objective is to clarify the distinctions among the

different forms of unconscionability and elucidate the application of this doctrine within the ambit of Indian law.*

- Definition and elements of unconscionability

An unconscionable contract is a contract that is so severely one-sided and unfair to one of the parties that it is
deemed unenforceable under the law. Unconscionability in contract law means that the contract is one that leaves
one of the parties with no real, meaningful choice, typically due to significant differences in bargaining power
between the parties to the contract. One of the main characteristics of unconscionable contracts is that one of the

parties signed the contract in a situation that involved pressure, lack of information, or because they were misled.®

The term "unconscionability” lacks explicit definition within the corpus of Indian legal statutes. Extensive
deliberations have transpired on this matter, prompting recommendations for legislative amendments by the Law
Commission of India, as evident in its 103rd and 199th Reports. These suggestions aim to fortify legal safeguards
for Indian citizens against contracts deemed unconscionable. However, a comprehensive examination of the

Indian Contract Act reveals the absence of a specific provision on unconscionability.

In lieu of a dedicated provision, attention is directed to Section 16 of the Act, elucidating the concept of undue
influence. This section posits that a contract is deemed to be tainted by undue influence when one party exercises

dominance over the other, leveraging an inequitable position to secure an unjust advantage. Section 19 further

4 https://blog.ipleaders.in/unconscionability-a-ground-for-avoiding-agreements/
> https://www.legalmatch.com/law-library/article/what-is-an-unconscionable-contract.html
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stipulates that contracts thus influenced are voidable at the discretion of the aggrieved party whose consent was

subject to such undue influence. This legal framework, rooted in Sections 16 and 19 of the Indian Contract Act,
serves as a mechanism for scrutinizing and potentially annulling contracts tainted by circumstances akin to

unconscionability.

There are several elements or factors that may cause a contract to be found unconscionable. In unconscionable

contract cases, the party wishing to cancel the contract must show one of the following:

e Undue influence;

e Duress;

e Unequal bargaining power;
e Unfair surprise; or

e Limiting warranty.
- Criticisms and alternatives
Subjectivity and Lack of Clarity:

A significant critiqgue of the unconscionability doctrine revolves around its inherent subjectivity, with the
determination of what constitutes an unconscionable contract heavily reliant on judicial discretion. This reliance
introduces a potential for inconsistency and uncertainty in outcomes. To address this concern, a more refined
approach could involve the establishment of clearer criteria or factors for assessing unconscionability. By doing
so, ambiguity within the doctrine would be mitigated, fostering more predictable and equitable legal outcomes.

Overreliance on Judicial Intervention:

Another criticism posits that unconscionability, in its current application, places excessive reliance on the
judiciary to rectify contractual imbalances. This has led to concerns about potential judicial overreach, raising
questions about the doctrine's impact on the freedom of contract. An alternative avenue to explore involves
encouraging parties to proactively negotiate and incorporate fairness clauses into contracts voluntarily. This
approach seeks to diminish the necessity for subsequent judicial intervention, thereby preserving a greater degree

of contractual autonomy.
Potential for Strategic Behavior:

A notable concern within the realm of unconscionability is the potential for strategic behavior, wherein parties
might opportunistically raise claims of unconscionability as a litigation tactic, even when contract terms were

knowingly accepted. An alternative strategy to address this issue entails the imposition of stricter standards or
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procedural requirements. This would serve the dual purpose of deterring strategic claims and prioritizing genuine

instances of unconscionability, thereby enhancing the integrity of the legal process.
Inadequate Protection for Sophisticated Parties:

Critics contend that unconscionability may not offer adequate protection for sophisticated parties presumed to
possess equal bargaining power and legal acumen. A potential alternative approach involves differentiating
between consumer contracts and those entered into by commercial entities. By establishing a higher threshold for
unconscionability in commercial contracts, the law can acknowledge and account for the presumed sophistication

and negotiation prowess of these parties, thereby addressing concerns related to protection levels
V. Evaluating Unconscionability in Practice: Case studies and examples
Consumer Loan Agreement

Scenario: John, an individual lacking financial expertise, urgently requires a loan and approaches a lender. The

lender furnishes a contract featuring exceptionally high-interest rates and intricate terms.
Evaluation of Unconscionability:

Imbalance of Bargaining Power: Given John's urgent financial need, there exists a substantial asymmetry in

bargaining power favoring the lender.

Concealed Terms: The intricate terms may harbor concealed fees or conditions, eluding ready comprehension by

an average consumer.

High-Pressure Circumstances: The exigency of John's situation may precipitate a hasty agreement devoid of a

comprehensive understanding of the contractual terms.

Legal Assessment: The judicial scrutiny of this scenario may discern potential unconscionability attributable to
the significant power disparity, concealed terms, and the coercive circumstances surrounding the agreement. Such

findings could furnish a foundation for deeming the contract voidable.
Employment Contract

Scenario: Sophia, a job seeker, is presented with an employment contract encompassing restrictive non-compete

clauses, unreasonable working hours, and a modest salary.
Evaluation of Unconscionability:

Power Imbalance: In the capacity of a job seeker, Sophia may encounter a discernible asymmetry in bargaining

power vis-a-vis the employer.
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Unreasonable Provisions: The inclusion of non-compete clauses, excessive working hours, and a modest salary

may be construed as patently unreasonable and oppressive.

Lack of Negotiation: The contractual terms being proffered on a "take it or leave it" basis leaves Sophia with

limited negotiation latitude.

Legal Assessment: The court may entertain the prospect of unconscionability in this scenario, grounded in the
observable power imbalance, the presence of unreasonable terms, and the absence of meaningful negotiation. This

could potentially warrant the invalidation or modification of the contractual terms.
Commercial Lease Agreement

Scenario: XYZ Corporation, a small business entity, enters into a commercial lease agreement with a landlord,

featuring ambiguous clauses, undisclosed fees, and a provision allowing arbitrary termination by the landlord.
Evaluation of Unconscionability:

Ambiguity in Clauses: The presence of indistinct or ambiguous clauses may place XYZ Corporation at a

disadvantage.

Undisclosed Fees: The prospect of undisclosed or unexpected fees could be construed as an inequitable

contractual imposition.

Arbitrary Termination Clause: Permitting the landlord to terminate the lease arbitrarily establishes an unfair

power dynamic.
Legal Assessment:

A legal analysis may contemplate potential unconscionability, emphasizing the impact of ambiguous clauses,
undisclosed fees, and the creation of an inequitable power dynamic. Such considerations could prompt legal

interventions, potentially modifying or nullifying contentious provisions within the lease agreement.

e In the case of Raja Balla Mal vs Adah Shah®, privy Council required the claimant to prove undue
influence in most conventional sense, and thereby neglected the principle of unconscionability. This
interpretation negated the possibility to deal with usurious moneylenders’ cases. An interpretation of this
manner frustrated the legislative intent of including the cases of ‘usurious money lenders’ within the
doctrine of unconscionability under section 16. Thus, the legislature had to enact Usurious Loans Act in
1918, which allowed for court’s intervention in money lending transactions. This, however, took away the

principle of unconscionability from Indian Contract law.

6(1919) 21 Bom LR 558 (PC)
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e In Central Inland Water Transport Corporation Ltd. v. Brojo Nath Ganguly, the Supreme Court held

that a clause providing for termination of the services of a permanent employee by serving a three months
notice on him is arbitrary, unreasonable, opposed to public policy and thus unconscionable. In a similar
case, the Supreme Court held a clause unconscionable as it conferred unbridled and arbitrary power on the
authority to terminate the services of a permanent employee without recording any reasons for such
termination.’

e The Supreme Court in the case of Binny Ltd. Vs Sadaviam(2005) held that Brojo Nath Ganguly had no
applicability to private bodies, thus limiting the principle of unconscionability to only state and its

instrumentalities.
- Analysis of judicial decisions

The adjudication in Raja Balla Mal vs Adah Shah marked a consequential juncture as it spotlighted a lacuna in the
application of the unconscionability doctrine to usurious moneylenders' cases. The Privy Council's insistence on
proving undue influence conventionally hindered the doctrine's efficacy in addressing such scenarios. This lacuna
compelled legislative rectification through the enactment of the Usurious Loans Act in 1918, displacing the
unconscionability principle from certain transactions with moneylenders under the Indian Contract Act.
Contrarily, the judiciary's stance in Central Inland Water Transport Corporation Ltd. v. Brojo Nath Ganguly
demonstrated a robust commitment to challenging unconscionable terms within employment contracts, deeming
arbitrary and unreasonable clauses as opposed to public policy. Nonetheless, the subsequent pronouncement in
Binny Ltd. Vs Sadaviam (2005) imposed limitations on the applicability of the unconscionability doctrine,
confining it primarily to state entities. This nuanced evolution in judicial decisions underscores the delicate
equilibrium sought by the judiciary, balancing the protection of vulnerable parties against the recognition of

private entities' contractual autonomy.
V1. Reforming the Doctrine of Unconscionability

Unconscionability is not defined anywhere in any Indian Law. There have been various debates on this issue and
the Law Commission of India in its 103rd and 199th Reports recommended that there should be changes in the
existing laws to protect the citizens of our country against unconscionable contracts. doctrine of unconscionability

and how it is used for avoiding the contract.
- Proposals for reform

The Law Commission's 103rd Report proposed the inclusion of Section 67A in Chapter IVA of the Indian
Contract Act, 1872. Section 67A(1) grants the court the authority to refuse enforcement of a contract or its
unconscionable part, based on the terms of the contract or evidence presented by the parties. Section 67A(2)

specifies that a contract is deemed unconscionable if it exempts a party from liability for willful breach or the

7 https://blog.ipleaders.in/unconscionability-a-ground-for-avoiding-agreements/
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consequences of negligence. While Section 67A(1) is broad in addressing unconscionability, Section 67A(2)

outlines specific situations deeming contracts unconscionable. Notably, the law does not provide guidelines for
the court to judge unconscionability, unlike in some other jurisdictions that have detailed criteria to assess
unfairness in contracts. The Law Commission's recommendation, initially focused on unfair terms in standard
form contracts affecting consumers or those with limited bargaining power, was broad and did not confine itself
to a particular contract type. The recommendation led to public consultations before proposing the addition of
Chapter IV-A to the Indian Contract Act.

The Law Commission received responses from various entities, including High Court Judges, Law Departments,
and the Registrar. Recognizing the need for a systematic approach, the Commission proposed a gradual
progression. It identified the incorporation of provisions into the Indian Contract Act, 1872, as the appropriate
initial step. These provisions were intended to amalgamate the beneficial aspects of the English Law of Unfair
Contract Terms Act and Section 2.302 of the Uniform Commercial Code in the USA. The Commission opted

against the enactment of a separate law, akin to the approach in the United Kingdom.®

Concurring with the 103rd Report, we acknowledge that the existing provisions in the Indian Contract Act, 1872,
and other laws fall short in addressing contemporary challenges. Moreover, we assert the necessity of introducing

additional provisions beyond the scope initially envisaged in the 103rd Report.

As informed by the Law Commission of India, in order to protect the consumers, the Law Commission in its
Report No.199 titled ‘Unfair (Procedural and Substantive) Terms in Contracts’ recommended that the provisions

of the Indian Contract Act, 1872 and of the Specific Relief Act, 1963 need not be disturbed.®
Challenges and opportunities

Definitional Precision: Crafting a precise and encompassing definition of unconscionability poses a formidable
challenge. Ensuring that the law encapsulates various contractual contexts without leaving room for ambiguity is

crucial for effective implementation.

Subjectivity and Judicial Discretion: The inherently subjective nature of unconscionability, relying on judicial
discretion, introduces a challenge in establishing clear criteria for interpretation. Striking a balance that allows

flexibility without sacrificing predictability is a complex task.

Education and Awareness: The successful implementation of a new law requires extensive education and
awareness efforts. Ensuring that legal professionals, businesses, and the public are well-informed about the law

and its implications is vital to its effectiveness.

8
https://www.advocatekhoj.com/library/lawreports/unfair/19.php?Title=Unfair%20(Procedural%20and%20Substantive)%20Terms%20i
n%20Contract&%201872%20and%200ther%20existing%20laws%20referred%20t0%20above%20are%20not%20sufficient%20t0%20m

eet%20the%20problems%200f%20today
% https://pib.gov.in/pressreleaseiframepage.aspx?prid=1657006
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Balancing Contractual Freedom: The challenge lies in creating a law that safeguards parties from unfair contracts

without unduly impinging on contractual freedom. Striking the right balance to prevent exploitation while

facilitating legitimate business negotiations is a delicate task.

Enforcement Mechanisms: The effectiveness of the law heavily depends on the establishment of robust
enforcement mechanisms. Insufficient resources, legal infrastructure, or dedicated enforcement agencies can

hinder the successful implementation of the law.
Opportunities:

Enhanced Consumer Protection: A new law on unconscionable contracts presents a significant opportunity to
enhance consumer protection. By providing a legal framework to challenge unfair terms, consumers gain

increased empowerment and protection against exploitative practices.

Legal Certainty and Fairness: A well-crafted law can contribute to legal certainty and fairness in contractual
relationships. Clear guidelines and criteria for unconscionability offer parties a predictable framework, fostering

confidence in the legal system.

Adaptability to Changing Business Practices: The introduction of a new law presents an opportunity to design
provisions that are adaptable to changing business practices. Addressing emerging issues in industries such as e-

commerce and technology ensures the law remains relevant.

International Alignment: Crafting a law that aligns with international standards provides an opportunity for
harmonization in cross-border transactions. This can contribute to a more seamless global business environment

and facilitate international trade.

Consumer Education Initiatives: The implementation of a new law creates an opportunity for comprehensive
consumer education initiatives. Empowering consumers with knowledge about their rights and the means to

challenge unconscionable contracts enhances their ability to make informed decisions.

Legal Culture Shift: A new law can catalyze a positive shift in legal culture towards fairness and equity.
Precedent-setting decisions aligned with the new law can shape a legal landscape that prioritizes ethical and

equitable contractual practices.

Incentives for Ethical Business Practices: The law can serve as a mechanism to incentivize ethical business
practices. By penalizing unconscionable contracts, businesses are encouraged to adopt fair and transparent

dealings, fostering a more ethical business environment.

Consumer Advocacy and Redress: Opportunities lie in establishing mechanisms for consumer advocacy and
redress. Provisions for dispute resolution and avenues for seeking redress can enhance the effectiveness of the law

in addressing grievances arising from unconscionable contracts.
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Regular Review and Refinement: The implementation of the law allows for regular reviews and refinements based

on practical experiences and evolving circumstances. This iterative process ensures the law remains dynamic and

responsive to emerging challenges.
VII. Conclusion
- Summary of main findings

This research paper explores the challenges and opportunities associated with implementing a new law addressing
unconscionable contracts in India. The Law Commission, in its 103rd Report, proposed the inclusion of Section
67A in Chapter IVA of the Indian Contract Act, aiming to combat unfair terms in standard form contracts. The
recommendations draw inspiration from the English Law of Unfair Contract Terms Act and the Uniform

Commercial Code of the USA, favoring a step-by-step approach over a separate law.

Challenges identified encompass definitional precision, subjectivity in judicial discretion, the need for extensive
education and awareness, and the delicate balance between protecting parties and preserving contractual freedom.
Crafting a law that adapts to changing business practices, aligns with international standards, and incentivizes

ethical conduct presents key opportunities.

Acknowledging the insufficiency of existing laws to address contemporary issues, the research emphasizes the
importance of introducing more provisions than originally contemplated in the 103rd Report. This includes a
nuanced approach to consumer protection, adaptability to evolving business models, and the promotion of ethical
practices. The paper underscores the necessity for ongoing reviews and refinements, involving collaboration
between legal professionals, businesses, and consumer advocacy groups, to ensure the law remains dynamic and

effective in addressing unconscionable contracts.
- Implications for policy and practice

The implications of policies and practices related to unconscionable contracts have far-reaching consequences

across legal, economic, and societal dimensions. Key implications include:

1. Legal Landscape:

e Clarification of Unconscionability: Robust policies help clarify the legal understanding of
unconscionability, providing a framework for courts to evaluate contracts. Clear guidelines assist in
consistent judicial application and decisions.

e Consumer Protection: Policies and practices that address unconscionable contracts strengthen consumer
protection. This is particularly significant in cases involving vulnerable individuals or those with limited

bargaining power.
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Contractual Certainty: The establishment of well-defined policies contributes to contractual certainty.
Parties can navigate transactions with confidence, knowing that the legal system offers protection against
unfair and exploitative terms.

Economic Impact:

Business Practices: Policies influence business practices by discouraging unfair terms and incentivizing
ethical conduct. This, in turn, contributes to a more transparent and trustworthy business environment.
Market Dynamics: Implementation of effective policies shapes market dynamics. Businesses engaging in
fair practices are likely to gain consumer trust and loyalty, fostering healthy competition.

Investor Confidence: A legal framework that addresses unconscionable contracts enhances investor
confidence. Investors are more likely to engage in markets where contractual agreements are governed by
transparent and equitable laws.

Societal Considerations:

Access to Justice: Policies promoting fairness in contracts contribute to increased access to justice.
Individuals and businesses alike can seek legal recourse when confronted with unconscionable terms,
fostering a just and equitable society.

Consumer Empowerment: Effective policies empower consumers by arming them with the knowledge and
legal tools to challenge unfair contracts. This empowerment is instrumental in rebalancing power
dynamics in contractual relationships.

Ethical Standards: The impact of policies extends to fostering higher ethical standards in business
transactions. As fairness becomes a legal imperative, businesses are compelled to adopt practices that
align with societal values.

International Relations:

Harmonization: Policies addressing unconscionable contracts contribute to the harmonization of legal
standards globally. Alignment with international best practices facilitates smoother cross-border
transactions and trade relations.

Trade Agreements: Countries with robust policies on unconscionable contracts are likely to play a pivotal
role in negotiating fair trade agreements. These policies can become a cornerstone for discussions on

equitable trade practices.

In conclusion, the implications of policies and practices related to unconscionable contracts extend beyond legal

frameworks, permeating economic activities, societal interactions, and international relations. A well-crafted and

effectively implemented set of policies can contribute to a fair, just, and transparent legal environment with

lasting positive effects on various aspects of society and commerce.
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- Future directions for research

In conclusion, the exploration of policies and practices related to unconscionable contracts reveals a multifaceted
landscape with profound implications for the legal, economic, and societal realms. The establishment of clear and
comprehensive policies serves as a cornerstone for a just legal system, promoting fairness in contractual
relationships, enhancing consumer protection, and influencing ethical business practices. As demonstrated by the
research, the economic impact extends to market dynamics, investor confidence, and a conducive environment for

healthy competition.

On a societal level, these policies empower individuals, rebalancing power dynamics and fostering access to
justice. The ethical standards set by such policies contribute to a more principled business environment and align
with societal values. Internationally, the harmonization of legal standards through effective policies facilitates

smoother global transactions and positions countries as leaders in fair trade practices.
Future Directions for Research:

As we navigate the implications of policies on unconscionable contracts, several avenues for future research

emerge:

e Dynamic Legal Frameworks: Future research could delve into the adaptability and dynamism of legal
frameworks addressing unconscionability. Exploring how these frameworks evolve in response to
changing business practices and emerging industries would provide valuable insights.

e Cross-Cultural Comparative Studies: Comparative studies across diverse legal traditions and cultural
contexts could offer a nuanced understanding of how policies on unconscionable contracts function
globally. Examining the similarities and differences could inform more effective and universally
applicable legal solutions.

e Long-Term Economic Impact: Research focusing on the long-term economic impact of policies on
unconscionable contracts could assess their sustained influence on market dynamics, investor confidence,
and the overall economic health of nations.

e Behavioral Aspects and Consumer Decision-Making: Exploring the behavioral aspects of how consumers
make decisions in the context of unconscionable contracts could shed light on the effectiveness of
policies. Understanding consumer responses and decision-making processes can inform policy
adjustments.

e Technological Advances and Unconscionability: With the increasing prevalence of technology in business
transactions, future research could examine how technological advances impact unconscionable contracts.
This includes the role of artificial intelligence, blockchain, and digital platforms in shaping contractual

fairness.
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e Impact of Unconscionability on Different Industries: Tailoring research to specific industries could

provide sector-specific insights. Understanding how unconscionability policies impact industries such as
e-commerce, healthcare, or finance would contribute to targeted policy recommendations.

e Innovative Dispute Resolution Mechanisms: Exploring innovative dispute resolution mechanisms that
complement existing legal frameworks would be valuable. Integrating alternative dispute resolution
methods could enhance the efficiency of addressing unconscionable contract disputes.

e Global Regulatory Cooperation: Research on the potential for global regulatory cooperation in addressing
unconscionable contracts could explore opportunities for international collaboration and the development

of common standards.

In undertaking these future directions, researchers can contribute to a more nuanced and comprehensive
understanding of unconscionable contracts, thereby refining policies and practices to meet the evolving needs of

societies, businesses, and legal systems.
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