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ABSTRACT: In every marriage, both spouses contribute equally to the accumulation of assets and the smooth functioning of the 

household. The term "spousal property” or “marital Property” s includes all proprietary rights held by both spouses, as well as 
custody and welfare responsibilities for the children, which are financed using their combined earnings after marriage or through 

gifts received jointly during their marriage. In India, there are several laws made to safeguard property rights of the spouses and 

ensure proper management and transfer of property. But there is no specific law or code for the validity of prenuptial agreements 

specifically for the protection of property. This article focuses on the need for prenuptial agreement to safeguard property rights and 

the validity to which extent these agreements can be applied in India. 
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I. INTRODUCTION: 

 The property right is a legal right. The most common dispute arises over a property and the rights vested in it. To grant 

relief and safeguard property rights several laws are made and the provisions of these laws make sure to serve proper justice. In 

matrimonial unions, both men and women assume crucial roles, both jointly and individually earn to accumulate their living 

standard which is often calculated with the property they own during their matrimony that belongs jointly to both the husband and 

wife, acquired through their combined or individual earnings. A prenuptial agreement, or prenup, is a legal contract between two 

people who are planning to marry. It sets out the terms for dividing assets and handling financial matters in the event of a divorce 

or separation. When it comes to prenuptial agreements and property division, these agreements can provide a framework for how 

assets and properties are managed before, during, and potentially after a marriage. 

II. PROPERTY RIGHTS OF THE SPOUSES: 

In India, property rights for spouses are protected under several key laws and constitutional provisions. These rights are 

separated into rights provided under Hindu Law, Muslim Law, Christian Law and laws in general. In India, property rights for 

spouses include the right to own, inherit, and manage his/her own property. The spouses also have rights to maintenance and support 

from the spouse or their family. 

2.1. THE HINDU MARRIAGE ACT, 1955: 

The Hindu Marriage Act of 1955 gives both spouses equal rights to property acquired during the marriage. This includes 

movable and immovable property. The act governs Hindu marriages and provides provisions for divorce, judicial separation, and 

annulment of marriage. The rights given under the HMA to the spouse during marriage and after divorce are given in a nutshell 

below: 
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Property rights during marriage: 

1. Both spouses have equal rights to property acquired during the marriage, 

2. The spouse can live in the marital home, regardless of who owns it, 

3. The spouse can demand a share of the other spouse's assets during divorce or separation. 

Property rights after divorce: 

1. The spouse can demand a share of the other spouse's assets during divorce or separation, 

2. The court can decide on property matters presented jointly at the time of marriage, 

3. The spouse can apply to the court for an order regarding property matters before the divorce proceedings are over.   

Under the Hindu Marriage Act, 1955 (HMA), Section 27 solely talks about the disposal of property, where the court has 

the power to make proper orders concerning any property presented at the time of marriage or afterward, which may belong jointly 

to both the husband and the wife1.  

The Hindu Marriage Act, 1955, Section 272 was introduced, granting the court authority to handle “jointly” presented 

property to spouses “at or about” the time of marriage as it deems fair and appropriate.  

The term “jointly” in the legislation holds significance as it lays down the extent of authority of the Family Court regarding 

such property. Firstly, it confines the jurisdiction of the court to the property gifted to the spouses specifically around the time of 

marriage, excluding property acquired jointly during marriage. Secondly, while the court can order property settlements benefiting 

either spouse, it only has authority over jointly held property and cannot adjudicate on property owned exclusively by each spouse3.  

Hence, the section leaves out various other types of property acquired by spouses before or after marriage or property 

obtained jointly during their marital period to fulfil family needs, among other purposes. 

 In the case of Anil Kumar v. Jyoti4, it was held that, Section 27 of the Hindu Marriage Act, 1955 stipulates that, the court 

may make such provisions in the decree as it deems just and proper with respect to any property, at or about the time of marriage 

which may belong jointly to both the husband and the wife5. The ruling of the Allahabad High Court in Hemant Kumar Agrahari v. 

Lakshmi Devi6 rightly emphasises interpreting the term “may” rather than “must” in Section 27 of the HMA. 

In Krishnan vs Padma the Karnataka High Court had interpreted the term ‘at’ as referred in section 27 of the HMA to mean 

‘actual time of marriage’ and the word ‘about’ to mean ‘near or roundabout’ the time of marriage and not subsequent to the marriage. 

The court had cautioned not to confuse the property given to spouse at the time of marriage with property given after marriage7.  

But, in Balkrishna Ramchandra Kadam vs Sangeeta Balkrishna Kadam, the Supreme Court held that property under this 

section would not be confined to property given to a partner only at the time of marriage but would also include property given 

before as well as after marriage. The property must be given in relation to the marriage8. 

In the case of Pratibha Kani vs Suraj Kumar, the Supreme Court observed that neither Section 27 of the HMA nor Section 

14 of the Hindu Succession Act, 1956 go to the extent of abolishing a woman's claim based on stridhana. Section 27 of the HMA 

does not affect the right of the woman to file a criminal complaint if her property is criminally used by her husband9. The court held 

that a woman can however deal with her stridhana property as the property solely belongs to her. 

In Kamta Prasad vs Om Wati10 the Allahabad High Court held that, the court can pass a decree with respect to any property 

which is owned by either the husband or the wife in addition to the property owned by both of them jointly and the court can deal 

with both types of properties, belonging to either of them and both of them jointly, and the power is not restricted to the properties 

owned by both of them jointly. 

2.2. PROPERTY RIGHTS OF HINDU WOMEN: 

 Traditionally, Indian wife's property rights have been centred around concepts such as maintenance, stridhan, and alimony. 

Stridhan, which exclusively belongs to the woman and may come from her parents or relatives, is considered her property, and her 

husband has no claim over it. Maintenance and alimony are intended to empower women economically, prevent them from 

becoming homeless or destitute after divorce, and are distinct from property division.  

                                                           
1 HMA,1955 – Sec. 27 : In any proceeding under this Act, the court may make such provisions in the decree as it deems just and 

proper with respect to any property presented, at or about the time of marriage, which may belong jointly to both the husband and 

the wife. 
2 https://www.indiacode.nic.in/handle/123456789/1560 
3 B. Sivaramayya, Matrimonial Property Law in India (Oxford University Press, 1999) p. 112 
4 1986 SCC On Line Raj 53 
5 https://www.scconline.com/blog/post/2024/09/17/silent-laws-unheard-voices-the-matrimonial-property-under-hindu-law/ 
6 Hemant Kumar Agrahari v. Lakshmi Devi, AIR 2004 All 126, 14-05-2003 
7 AIR 1968 Karnt 226. 
8 AIR 1997 SUPREME COURT 356 
9 Pratibha Rani V/s. Suraj Kumar & Anr. (1985) 2 SCC 370 
10 AIR 1972 All 153 
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The property rights including inheritance rights are attached with the institution of marriage wherein different laws are 

applicable to marriage of persons belonging to different religions, faiths and spiritual traits. The Hindu law of intestate succession 

is governed by the Hindu Succession Act, 1956. Section 30 of the Act provides substantive law of testamentary succession and 

procedural law of ‘will’ is laid down in the Indian Succession Act, 1925, where a woman is provided with property rights in the 

matrimonial home but these rights are subject to some or the other incidence to happen11. Only then these rights are put into 

execution, otherwise they remain suspended rights. 

 The Hindu Succession Act, 1956 provides provisions for two entirely different schemes of intestate succession based on 

grounds of sex. Sections  8-13 of the Hindu Succession Act, 1956 provide provisions for male intestate succession, whereas sections 

15-16 provide provisions for female intestate succession.  

The Hindu Succession (Amendment) Act, 2005 includes daughters as a coparcener by statutory amendment. The daughters 

are made coparcener, so they can ask their share on partition from the dwelling house property which is if they wish to do so. 

Further, if a Hindu female dies intestate but issueless, then her property which is inherited by her on the intestacy of her parents, 

devolves first on the heirs of her father, then on her mother’s heirs; if the property is inherited by her on the intestacy of her husband 

or father-in-law, the property devolves first to husband’s heirs, then to husband’s father’s heirs respectively. Thus, the 

intestate succession of Hindu female property is kept within the father’s or husband’s domain. 

The Supreme Court in Kamesh Panjiyar vs State of Bihar12  held that a bride leaves the parental home for the matrimonial 

home, leaving behind sweet memories there with a hope that she will see a new world full of love in her groom’s house. She leaves 

behind not only her memories but also her surname, gotra and maidenhood. Presently, under the amending Act of 2005 a daughter 

is made a coparcener in the same manner as that of a son, i.e., irrespective of her marital status, now she is a member of her father’s 

coparcenary and member of the husband’s joint family. 

III. MODELS OF MATRIMONIAL PROPERTY: 

Different countries around the world follow two main types of property regimes concerning the division and disposal of 

matrimonial property. 

The two models of matrimonial property are: 

a) Separate ownership of property and 

b) Community ownership of property. 

3.1. SEPARATE OWNERSHIP OF PROPERTY 

In this model, there is separate ownership and administration of property, irrespective of whether the property was bought 

before or after the marriage. The property owned by a spouse is retained by him/her as its sole owner even after dissolution of the 

marriage and the other spouse has no right in that property after dissolution of the marriage. This system was adopted in England to 

protect the wives whose husbands got half of her property in accordance with the communal ownership of property which was 

followed earlier13.  

3.2. COMMUNITY OWNERSHIP OF PROPERTY 

In this model, the property is assumed to be common between the spouses and both have equal share in the same. This 
model is based on the assumption that marriage is a partnership of spouses and both contribute equally to the common fund through 

which properties are bought. This assumption holds seven when one of the spouses takes care of the house, which in most cases are 

the female. Both spouses are joint and equal owners of the properties irrespective of the fact that title of the property belongs to one 

of them14. 

3.3. WESTERN COUNTRIES: 

In the western countries, if the spouses were married without any provision concerning matrimonial property law, the 

default statutory system of a limited Community property is applied and the Community of Property regime, wherein each spouse 

is entitled to a share of the other spouse's property, irrespective of the nominal title. This regime considers marriage as an economic 

partnership. States like California, Washington, Idaho, and New Mexico adopt the Community of Property regime. 

Conversely, there is the Separate Regime Partnership, where spouses do not have a share in each other's property. India 

follows the concept of a "separate regime partnership." Many countries with laws governing the division of matrimonial property 
ensure the right to equality and apply the principle of equal distribution of matrimonial property during divorce proceedings. Various 

factors, such as child custody and the spouses' respective incomes, are taken into account when dividing the property. 

In the United States, both the Community of Property and Separate Regime Partnership regimes coexist in different states. 

The Separate Property regime is followed in 41 major states, while Puerto Rico and Guam adhere to the Community Property 

                                                           
11 Sec 30 HSC, 1956 : Any Hindu may dispose of by will or other testamentary disposition any property, which is capable of 

being so disposed of by him or by her, in accordance with the provisions of the Indian Succession Act, 1925 (39 of 1925), or any 

other law for the time being in force and applicable to Hindus. 
12 AIR 2005 SUPREME COURT 785 
13 The Married Women’s Property Act, 1882 
14 Sivaramayya, Matrimonial Property Law in India (Oxford University Press, 1999) 
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regime. In the case of Miller vs Miller15, the House of Lords emphasized the necessity for a clear rationale behind the redistribution 

of resources between parties in divorce proceedings. The court identified three main rationales for such redistribution  

1. Need for the division between the parties,  

2. Compensation to be granted and  

3. Sharing of the assets between the parties. 

3.4. EUROPEAN COUNTRIES: 

 The freedom of contract in the field of marital agreements is very well-developed in French law, especially when compared 

to the other European countries. In their marital agreements, spouses in France may choose one of the property regimes mentioned 

by the civil code, but may also modify the rules of these regimes; spouses may mix different regimes and are even able to establish 

new regimes that are not recognised by the law. Finally, in their marital agreements, spouses may make provisions for a spouse’s 

death16. 

Europeans are often limited to selecting one of the property regimes statutorily permitted in their countries. Although this 

permits them to avoid the statutory default, they must nonetheless select one of the regimes recognized by law. Only occasionally 

may spouses alter the rules of those European systems. Americans therefore enjoy more autonomy in premarital contracting relative 

to Europeans. These differing levels of contractual autonomy have differing consequences 

3.5. INDIA: 

India follows the separate ownership model of matrimonial property distribution. This model does not recognise the 

contribution of the non-working spouse, who in most of the cases is the woman. In the census conducted in 

2001,they were equated with prostitutes, beggars and prisoners and were qualified as non-workers. This drew criticism from 

Supreme Court in Arun Kumar Agrawal vs. National Insurance Co. Ltd17. where A.K. Ganguly J opined that “they participate in 

the production of goods and services but their consumers are family members, so they do not earn in monetary terms. Due to this, 

their work is not valued.”   

The court held that it is unfair and undermines a homemaker’s work. The court further questioned the rationale behind 

equating the homemaker’s work with one third of the earning spouses’ salary.  

While G.S. Singhvi J opined that, “it is highly unfair, unjust and inappropriate to compute the compensation payable to the 

dependents of a deceased wife/mother, who does not have regular income, by comparing her services with that of a housekeeper or 

a servant or an employee who works for a fixed period18”. 

Community ownership of matrimonial property provides women with financial security. Further, equal division 

of matrimonial property promotes a sense of equality in their relationship and it decreases the tendency of a spouse to look at the 

property through the lens of ownership. 

 In Goa, personal matrimonial laws, as applied throughout the country, are not applicable. It follows the Portuguese Civil 

Code, 1867 which provides uniform civil code for everyone. According to this code, registration of marriages is compulsory. 

Marriage is considered to be a contract as opposed to a sacrament in Hindu law. The parties are at liberty to decide mutually how 

their properties would be divided at the time of dissolution of their marriage. Taking from the law applicable in Goa and France, the 

matrimonial property in India should be equally divided between the spouses to promote equality among the spouses and empower 

the women to stand on their own feet. Equal share in the matrimonial property provides financial security to women who devote 

their life towards taking care of the family and contributing indirectly towards the development and progress of the family. 

Thus, India should follow the community ownership of ‘matrimonial property’ replacing the existing separate ownership of property 

IV. PRE-NUPTIAL AGREEMENTS ON INDIA: 

A prenuptial agreement is a legally binding contract that is typically signed by a couple before they get married. It outlines 

the distribution of assets, property, and financial responsibilities in the event of divorce, separation, or the death of one spouse19.  

The purpose of a prenup is to provide clarity and certainty regarding the division of assets and financial matters, ensuring 

that both parties understand their rights and obligations in the marriage. Prenuptial agreements are especially important for couples 

with significant assets, businesses, or family inheritances that they want to protect in the event of a divorce20. It allows them to 

establish their own rules for property division rather than relying on the default laws of their jurisdiction, which may not align with 

their preferences.  

                                                           
15 160 N.J.408 (N.J.1999) 
16 Walter Cairns & Robert McKeon, Introduction to French Law  52, 69 (Cavendish Publishing, London, 1995) 
17 Arun Kumar Agrawal & Anr vs National Insurance Co. Ltd. & Ors on 22 July, 2010 
18 (2010) 9 SCC 218 
19 https://www.actec.org/resource-center/video/what-is-a-prenuptial-

agreement/#:~:text=A%20prenuptial%20agreement%2C%20commonly%20known,in%20a%20community%20property%20state

.&text=An%20error%20occurred.,is%20disabled%20in%20your%20browser. 
20 https://www.sbe-law.com/blog/prenuptial-agreements-and-their-effect-on-property-division-in-a-divorce/ 
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The content of a prenuptial agreement can vary widely depending on the couple's specific needs and circumstances. 

Common provisions in a prenup may include21: 

i. Division of assets: The agreement can specify how the couple's assets, including real estate, investments, and 

personal belongings, will be divided in case of divorce or separation. 

ii. Alimony or spousal support: The prenup can outline whether alimony or spousal support will be provided and the 

terms under which it will be given. 

iii. Debts and liabilities: The agreement can address how the couple's debts and financial responsibilities will be handled 

during and after the marriage.  

iv. Inheritance and family assets: Prenuptial agreements can protect family inheritances or assets that are intended to 

remain within a specific family line.  

v. Business interests: If one or both partners own a business, the prenup can outline how the business will be valued 

and divided in case of divorce. 

In India, the registration of marriage as provided under section 8 of the HMA. The Supreme Court in Seema vs Ashwani 

Kumar made registration compulsory as it would serve as evidence of marriage and would help the women in seeking matrimonial 

remedy22. To achieve desired result of registration of marriage which has not been fulfilled yet, the alternative would be prenuptial 

agreement of marriage. Prenuptial agreements are agreements entered by prospective spouses before marriage. These agreements 

state the rights and liabilities of a spouse like all the properties of both the parties are listed, procedure of divorce in provided, 

conditions relating to adoption of child or maintenance are laid down, with the consent of both the parties.  

4.1. OBJECTIVE: 

The objectives behind prenuptial agreement are  

a) Protection of wealth and assets acquired prior to marriage,  

b) Protection from debts of the other spouse,  

c) Protection of family business, 

d) Continuation of professional practice, child custody, divorce procedure. 

These types of agreements are very progressive approach where parties before marriage decide all foreseeable disputes. 

Prenuptial agreements are not only for rich people, a normal person can also enter into it, it is a precautionary step by spouse for 

financial security against future uncertain events. 

In Sribataha Barik vs Padma (1968), the Orissa High Court invalidated an agreement that required the husband to live in 

his wife’s family home23. 

In A.E. Thirumal Naidu vs Rajammal (1967), the Madras High Court invalidated an agreement that stipulated the couple 

would live separately after marriage. The court deemed the agreement void because it violated the principles of Hindu marriage, 

which is seen as sacramental and eternal. Any agreement planning for separation was considered against public policy24. 

In Pran Mohan Das vs Hari Mohan Das (1925)25 , the Calcutta High Court upheld a prenuptial agreement where the father of 

the bride promised to gift a house to the couple. The court ruled that the agreement was valid and enforceable as it did not impose 

unreasonable conditions or restrictions on the marriage. The principle of “part-performance of a contract” was applied, preventing 
the father from reclaiming the property. 

In Appibai vs Khimji Cooverji (1936)26 the Bombay High Court upheld a prenuptial agreement in which the couple agreed to 

live in Bombay after marriage. The court held that the agreement was not contrary to public policy, as it did not impose permanent 

residence requirements or encourage separation. 

In Sunita Devendra Deshprabhu vs Sitadevi Deshprabhu (2016)27,  a prenuptial agreement was used as evidence in a dispute 

regarding asset separation. Although the court did not directly rule on the validity of the agreement itself, it was acknowledged as 

part of the marital arrangement between the parties. This case highlights how prenuptial agreements can play a role in property 

disputes without being automatically invalidated. 

In Venkateswarane Sivaji vs Alice Viala (2022)28, the Madras High Court recognized the prenuptial arrangement and the 

dissolution of community property as per French law, provided procedural steps were followed under Indian law for partition and 

division of property. Thus, prenuptial agreements with foreign elements might gain validity when governed by the legal system of 

another country, provided they do not contravene Indian legal principles. 

                                                           
21 https://www.nycbar.org/get-legal-help/article/family-law/marital-agreements/prenuptial-

agreements/#:~:text=A%20prenuptial%20agreement%20is%20a,address%20many%20different%20issues%2C%20including: 
22 AIR 2006 SC 1158; (2006) 2 SCC 578. 
23 Sribataha Barik v. Musamat Padma, 1968 SCC OnLine Ori 41 
24 E. Thirumal Naidu v. Rajammal, 1967 SCC OnLine Mad 3 
25 Pran Mohan Das v. Hari Mohan Das, 1924 SCC OnLine Cal 94 
26 Appibai v. Khimji Cooverji, (1934) 38 Bom. L.R. 77 
27 Sunita Devendra Deshprabhu v. Sitadevi Deshprabhu, 2016 SCC OnLine Bom 9296A 
28 Venkateswarane Sivadjy vs Alice Viala on 12 January, 2022, A.S.No.95 of 2018 
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In Ramanathan vs Navammal and Ors. (2022)29, the court addressed the validity of property rights linked to a prenuptial 

arrangement.  

The issue revolved around whether a prospective husband could restrict the interest in the property for the life of the 

Anjalaiammal and whether that restriction would hold after the enactment of the Hindu Succession Act, 1956. The court ultimately 

held that the prenuptial arrangement, which granted only a life interest to Anjalaiammal, was valid and could not be enlarged into 

full ownership under Section 14(1) of the Hindu Succession Act. Therefore, the life interest remained restricted as per the original 

prenuptial settlement, and the property vested in the children after Anjalaiammal’s death. 

 

4.2. LEGAL STATUS OF PRE-NUP AGREEMENTS: 

Marriages in India are performed by personals laws. Under the Hindu Marriage Act, 1955, a marriage is not a contract, so 

prenup is invalid. Though under Muslim law and Christian law, marriage is a form of contract, they also do not validate prenup 

agreements. However, it is governed under the Indian Contract Act, 1872. There is no law in India which specifically deals with or 

recognizes Prenuptial Agreements. It can also be said that Prenuptial Agreements are not common in India since the same run 

counter to Indian traditions and customs. The fact that parties agree for what would happen in case of a divorce, even before entering 

a marital union, is not something which the traditional Indian society would believe in30. 

Marriages under the Hindu religion is considered to be sacred. Hence, any agreement which seeks to promote separation 

or alter the tenets of personal laws of marriage is considered to be not valid. In the matter of Tekait Mon Mohini Jemadai vs Basanta 

Kumar Singh31, the Calcutta High Court declared a prenuptial agreement invalid and against public policy on the ground that the 

agreement provided that the husband would not take his wife away from her mother’s house and would follow the instructions of 

the wife’s mother at all times.  

Prenuptial Agreements can also be found to be recognized under Muslim personal laws, since it regards marriage as a civil 

contract between the parties. As can be seen, the recognition of prenuptial Agreements in India is not uniform and the same may 

not be enforceable in Courts of law. However, it is to be noted that a Prenuptial Agreement can always be produced in evidence to 

show the intention of the parties, in case any dispute/litigation arises in the future. 

4.3. CONTRADICTION IN LAW: 

1. The Indian Contract Act 1872, governs all agreements and contracts in India. A pre-nuptial agreement, being a private 

contract between two individuals before their marriage, could potentially be treated as a contract under this 

Act32. According to Section 10 of the Indian Contract Act, for a pre-nuptial agreement to be enforceable as a contract, it 

must fulfil the following conditions: 

a) Free consent: Both parties should agree voluntarily and without coercion, undue influence, fraud, 

misrepresentation, or mistake. 

b) Lawful consideration: The agreement should have lawful consideration, which means that the object of the 

contract should not be illegal or against public policy. 

c) Lawful object: The purpose of the agreement should not be immoral or opposed to public policy. 

d) Competence of parties: Both parties should be competent to contract, meaning they must be of legal age (18 

years and above) and sound mind. 

2. A significant barrier to the enforceability of prenuptial agreements in India is  Section 23 of the Indian Contract Act. It 
invalidates agreements that are deemed “immoral” or “against public policy.” The courts in India have frequently 

invalidated prenuptial agreements, particularly in Hindu marriages, under the pretext that such agreements go against the 

public policy of marriage, which is viewed as a sacrament and not merely a contract33. 

3. In Krishna Aiyar v. Balammal (1911)34, an agreement that promised alimony in the event of separation was struck down 

by the Madras High Court. The court deemed it contrary to Hindu marital obligations. 

4. Section 25 of the Indian Contract Act, agreements made without consideration are void unless they fall within certain 

exceptions, such as being made out of natural love and affection. However, a prenuptial agreement could face challenges 

if one party claims that they were not provided adequate consideration, or the agreement was entered into under duress. 

5. The Special Marriage Act,1954 does not directly address the validity or enforceability of prenuptial agreements. 

Nonetheless, some principles of this Act may impact the legal standing of pre-nuptial agreements. The Special Marriage 

Act promotes equality between spouses. If a prenuptial agreement imposes unequal conditions, especially favouring one 

spouse disproportionately, the court may strike it down as unfair and against the spirit of the Act.  

                                                           
29Ramanathan vs Navammal on 7 June, 2022, O.S.No.86 of 1997  
30Prenuptial Agreements in India: Protect Your Assets | Kanoon360 
31 (1901)ILR 28CAL751 
32 Section 10 of The Indian Contract Act,1872 
33 Tekait Mon Mohini Jemadai v. Basanta Kumar Singh (1901) 
34 Krishna Aiyar v. Balammal, (1848) 1 H.L.C. 538 

http://www.jetir.org/
https://bnblegal.com/bareact/indian-contract-act-1872/
https://kanoon360.com/blog/prenuptial-agreements-in-india/


 © 2025 JETIR February 2025, Volume 12, Issue 2                                                     www.jetir.org (ISSN-2349-5162) 

  

JETIR2502042 Journal of Emerging Technologies and Innovative Research (JETIR) www.jetir.org a347 
 

6. The Act also provides for maintenance during divorce proceedings35. Prenuptial agreements that waive a spouse’s right to 

maintenance may not be enforceable, as the court has the discretion to award maintenance based on the needs and 

circumstances of the parties, overriding pre-nuptial agreements. 

4.4. PUBLIC POLICY: 

Public policy on prenuptial agreements in India reflects concerns about marriage sanctity. These concerns focus on whether 

marriage should be seen as a sacred bond or a contract. Indian courts, especially in Hindu marriages, often declare prenuptial 

agreements void. They cite public policy concerns, as Hindu law traditionally views marriage as a sacrament, not a contract. Courts 
view pre-nuptial agreements as encouraging separation. Planning for divorce contradicts the religious and cultural understanding 

of marriage. 

Indian courts are reluctant to enforce pre-nuptial agreements because they believe marriage is a sacred bond. Courts have 
invalidated agreements that impose restrictions on spouses or appear to anticipate future separation. For instance, agreements that 

require one spouse to permanently reside in the other’s family home or to live according to the dictates of the in-laws have been 

struck down as against public policy36.  

4.5. ADVANTAGES: 

i. A Prenup agreement eases the process of maintenance and legal separation and makes it speedy. 

ii. A prenup agreement protects both the parties from each other’s debts. 

iii. A prenup contract makes both the parties financially secure, in case any of them dies. 

iv. A prenup secures and protects the child, in case the parents opt for a divorce or a mutual separation. 

v. A prenup agreement financially secures the future of both the parties, as the monetary things are pre-decided. 

vi. A prenup contract secures the custodial and re-marriage rights of both the parties. 

vii. This contract prevents the business of the parties to get divided. 

viii. A prenup contract guarantees maintenance, alimony and the actual spousal support needed. 

ix. A prenup agreement is most helpful in preventing the messy situation in court proceedings at the time of a divorce or 

a legal separation. 

4.6. DISADVANTAGES: 

i. Opting a prenup agreement is a difficult thing to do for both the parties, as they are constantly judged by society. 

ii. In some or the other way, a prenup agreement impliedly declares that the marriage is not going to last forever, as it 

somehow encourages the dissolution of marriages. 

iii. With all the pros of a prenup agreement, it also can affect the couple in unfavourable conditions post marriage. 

iv. A prenup agreement can intensify the importance of money between the couple, instead of strengthening marriage and 

understanding. 

v. A prenup contract and unfavourably affect the lifestyle of both parties. 

vi. A prenup can also enforce a ‘no child’ provision or any other clause which cannot be subjected under the law. 

V. CONCLUSION: 

Prenuptial Agreements can prove to be immensely beneficial for the parties intending to enter into a marital union 

to safeguard their interests and assets, in case the relationship turns sour. While the validity of a Prenuptial Agreement may not have 

been expressly provided for under the laws in force in India, but in case the same are executed, the Courts may examine the same 

to understand the intention of the parties. Prenuptial Agreements also serve the purpose of assisting the parties in expressing their 

expectations and intentions to their counterparts before entering into a marital union. 
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