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Abstract

This paper critically examines India’s evolving legal framework on transgender rights — from the Supreme
Court’s landmark NALSA v. Union of India (2014) judgement, which recognised transgender persons as a
distinct third gender and upheld self-identification as a constitutional right, through the Transgender Persons
(Protection of Rights) Act, 2019, to the controversial Transgender Persons (Protection of Rights)
Amendment Bill, 2026. It analyses how each legal milestone has interpreted the balance between individual
autonomy and state regulation, particularly concerning self-perceived gender identity. While NALSA articulated
gender self-determination as intrinsic to dignity and liberty under Articles 14, 19, and 21, the 2019 Act and
especially the 2026 Amendment have introduced increasingly bureaucratic and medical criteria that critics argue
undermine these constitutional principles. This paper presents a detailed comparative analysis of each framework,
highlights the pros and cons based on constitutional and human rights norms, and discusses their social and
emotional impact, concluding that meaningful inclusion requires reaffirming self-identification as a core right.

Introduction

Transgender persons in India have historically faced systemic discrimination, social exclusion, violence, and
denial of basic civil and human rights. For decades, legal recognition was missing or ambiguous, leaving many
without legal identity, dignity, or access to welfare. A transformative moment came in 2014, when the Supreme
Court delivered its NALSA v. Union of India judgement, declaring transgender persons a third gender and
affirming that self-perceived gender identity is part of a person’s fundamental rights.

In response, Parliament enacted the Transgender Persons (Protection of Rights) Act, 2019, intending to
implement the NALSA principles. However, the Act introduced bureaucratic procedures and medical
requirements for identity recognition that many advocates criticised as undermining autonomy and dignity.

In March 2026, the Union Government introduced the Transgender Persons (Protection of Rights)
Amendment Bill, which proposes to remove self-identification entirely, redefine “transgender” narrowly, and
introduce medical and bureaucratic gatekeeping. This development has been widely criticised by activists, legal
scholars, and human rights organisations as a rollback of constitutional protections and a threat to the rights of
transgender persons.

This paper will:

1. Explain the constitutional principles underlying gender identity rights — especially Articles 14,
19(1)(a), and 21,

2. Analyse the NALSA judgement and its emphasis on self-identification;

3. Examine the 2019 Act — its intent, provisions, strengths, weaknesses, and the gap between
judicial vision and legislative reality;
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4. Evaluate the 2026 Amendment Bill, its key changes and critique;
5. Discuss the broader implications on autonomy, dignity, inclusion, and social justice; and
6. Compare the pros and cons of each legal phase.

I. Constitutional and Human Rights Foundations

The struggle for transgender rights in India is deeply grounded in the Constitution, which guarantees the
following:

. Article 14 — Equality before the law and equal protection of laws: prohibits arbitrary
discrimination and requires equal treatment for all persons.

. Article 15 — Prohibition of discrimination: explicitly forbids discrimination on various
grounds; courts have interpreted sex discrimination to include gender identity.

. Article 19(1)(a) — Freedom of speech and expression: protects personal expression, including
gender expression.

. Article 21 — Right to life and personal liberty: protects privacy, dignity, autonomy, and

personal identity choice.

These guarantees underpin the core legal arguments that gender identity is not merely a biological fact but a
matter of personal autonomy, dignity, and self-expression.

I1. NALSA v. Union of India (2014): Right to Self-l1dentification
A. Background and Legal Questions

Until 2014, Indian courts had not formally recognised a third gender category or explicitly articulated transgender
persons’ constitutional rights. The NALSA case was filed by the National Legal Services Authority, seeking
recognition of transgender persons’ rights and directions for governments to ensure equality and dignity.

B. Key Findings
The Supreme Court delivered a historic and progressive judgement on 15 April 2014, holding that:

1. Transgender persons must be recognised as a third gender.

2. Self-perceived gender identity — a person’s deeply felt internal sense of gender — is a
fundamental right, not subject to medical or surgical requirements or state discretion.

3. Articles 14, 19(1)(a), and 21 protect transgender persons’ right to autonomy, dignity, and
freedom of expression.

4. Transgender persons are deemed socially and educationally backward, entitling them to
affirmative action including reservations in education and employment.

The Court explicitly stated that “self-identification of gender is integral to dignity and liberty under Article 217,
and denied the need for genital surgery or medical tests for legal recognition of gender identity. This was a
groundbreaking affirmation aligning domestic law with global human rights standards.

C. Impact and Aspirations

The NALSA judgement generated hope and positive momentum. It emphasised:

. Recognition of self-determination, not state-verification;
. Respect for individual autonomy;
. The state's duty to protect and promote equality and dignity for transgender persons.

However, as later developments showed, the legislative response did not fully align with this judicial vision.
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I11. The Transgender Persons (Protection of Rights) Act, 2019

A. Legislative Purpose and Background
The Transgender Persons (Protection of Rights) Act, 2019 was enacted to implement the spirit of NALSA and
safeguard transgender persons’ rights. It was introduced in the Lok Sabha in July 2019, passed by Parliament
later that year, and came into force on 10 January 2020.
B. Key Provisions
The Act includes:

. Definition of transgender persons: persons whose gender does not match their sex assigned at

birth, including trans men, trans women, persons with intersex variations, and those identifying with
socio-cultural transgender identities.

. Right to self-perceived gender identity (Section 4).

. Certificate of identity: applicants must apply to a District Magistrate (DM) for a transgender
certificate based on self-perceived gender identity.

. Sex reassignment procedures: for changing gender to male or female in official records, certain
medical procedures were expected, though not strictly mandated.

. Prohibition of discrimination: in education, employment, healthcare, public services, and access
to public places.

. Welfare measures: the Act mandates the government to frame welfare schemes for

socio-economic empowerment.
C. Interpretative Tension Between Law and Supreme Court’s Vision
Although the Act nominally recognised self-perceived gender identity, its implementation regime — requiring
certification from a District Magistrate* — created a contradiction. In practice, individuals must seek a certificate,
which effectively subjects their personal identity to bureaucratic approval. Critics argue this undermines
NALSA’s core principle of autonomy.
D. Pros of the 2019 Act

1. Legal Recognition:

The Act formally recognises transgender persons and mandates protection against discrimination, providing a
statutory basis for rights.

2. Anti-Discrimination Protections:

It prohibits discrimination across multiple socio-economic spheres, offering a legal recourse to challenge
exclusion and prejudice.

3. Welfare Mandate:

The requirement to formulate welfare schemes — including education, employment, healthcare access, and skills
support — acknowledges structural disadvantages and aims to remedy them.

4. National Council for Transgender Persons:

The Act establishes an advisory body to coordinate policy, promote inclusion, and monitor implementation.
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E. Cons and Criticisms of the 2019 Act

1. Bureaucratic Identity Verification:

Despite recognising self-perception, the Act still makes transgender certificates subject to application, review by
sub-district officials, and bureaucratic processes. This creates unnecessary hurdles and contradicts the NALSA
emphasis on personal autonomy over gender identity.

2. Medical and Surgical Gatekeeping:

Though the Act allows self-perception to determine identity, in practice many officials require medical
procedures or certificates to register a change of legal gender, which goes against NALSA’s guidance that surgery
or medical intervention should not be prerequisites.

3. Weak Enforcement and Awareness:

Implementation has been patchy due to low awareness among police, bureaucracy, and the public about the Act’s
provisions, reducing its real-world impact.

4. Punitive Weaknesses:

The Act prescribes relatively low punishments for severe violations, such as physical or sexual abuse, which
many see as insufficient compared to protections for cisgender persons under IPC provisions.

5. Lack of Explicit Reservations:

Though NALSA directed reservations, the 2019 Act does not clearly provide quotas in education and
employment, a significant gap between judicial aspiration and legislative action.

6. Institutional and Judicial Ambiguities:

Lack of clear guidelines on how DMs and officials should process identity certificates has led to inconsistent
practices across districts, sometimes leading to humiliation for applicants.

In sum, while the Act marked a step forward in codifying rights and protections, it stopped short of fully realising
NALSA’s vision and maintained elements that jeopardise autonomy and equality.

IV. The Transgender Persons (Protection of Rights) Amendment Bill, 2026

A. Context and Overview

In March 2026, the Union Government introduced the Transgender Persons (Protection of Rights)
Amendment Bill, 2026 in the Lok Sabha. Its proposed changes have sparked widespread protests and raised
constitutional concerns.

B. Key Proposed Changes

1. Removal of Self-Perceived Gender Identity:

The amendment seeks to delete the clause in the 2019 Act that recognises self-perceived gender identity as the
basis for legal recognition, effectively removing this constitutional guarantee.
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2. New Definition of “Transgender Person”:

The Bill proposes a narrower definition that includes specific socio-cultural gender identities (e.g., hijra, kinner,
aravani, jogta), intersex conditions, “congenital variations,” and those “forced” into a transgender identity, but
explicitly excludes persons whose identities are based solely on self-perception or sexual orientation.

3. Medical and Bureaucratic Gatekeeping:

The amendment introduces a medical board (headed by officials like Chief Medical Officers) to assess
applications, with the District Magistrate required to consider their recommendation before issuance of identity
certificates. This creates multiple layers of verification and subjective assessment — a stark shift away from
autonomy.

4. Criminal Provisions:

New offences and graded punishments have been incorporated, including penal provisions for coercing
individuals into a transgender identity through specified procedures — though critics argue these may detract
from addressing prevalent forms of discrimination and abuse experienced by transgender persons.

C. Concerns and Criticisms

1. Constitutional Conflict:

The proposed removal of self-identification directly contradicts the NALSA judgement’s affirmation of gender
self-determination under Articles 14, 19, and 21. Critics argue this regressive legislative step undermines
fundamental rights.

2. Exclusion of Many Gender Identities:

By redefining transgender identity and explicitly excluding identities based on gender perception and sexual
orientation, the Bill risks leaving out trans men, trans women, non-binary, and gender-fluid persons from legal
protections and welfare provisions.

3. Bureaucratic and Medical Gatekeeping:

Introducing medical boards and requiring assessment by multiple authorities institutionalises control over identity
— potentially leading to harassment, privacy violations, and arbitrary decisions.

4. Validity of Existing Certificates:

There is uncertainty about the legal status of identity certificates already issued under the 2019 Act. If the
definition changes, many may lose legal recognition already granted, affecting access to services, welfare, and
documentation.

Symbolic Erasure and Social Impact:
Critics frame the 2026 Amendment as an erosion of progress and an attempt at legal erasure of broad
transgender identities, fostering discrimination, stigma, and exclusion.

D. Government’s Claimed Rationale

The government has argued that the existing definition was too vague and opened scope for misuse of targeted
schemes, and that a more precise and medically anchored definition is necessary for administrative certainty and
effective implementation. But advocates counter that administrative clarity should not come at the cost of
constitutional freedom.

JETIR2603749 | Journal of Emerging Technologies and Innovative Research (JETIR) www.jetir.org | h379


http://www.jetir.org/

© 2026 JETIR March 2026, Volume 13, Issue 3 www.jetir.org (ISSN-2349-5162)
V. Constitutional Debate: Autonomy vs. State Regulation

The central constitutional question is: Should gender identity be determined by individual autonomy or by
state/medical verification?

. NALSA prioritised individual autonomy, dignity, and self-determination as core to constitutional
identity rights.

. The 2019 Act incorporated aspects of this vision but added administrative layers.

. The 2026 Amendment goes further, shifting authority over gender identity from the individual to

state-appointed bodies and medical authorities.

This tension reflects a broader philosophical debate in constitutional law — the limits of state power over
personal identity and the scope of individual liberty in expressing and determining one’s gender.

V1. Pros and Cons: Comparative Analysis

Framework Main Features Pros Cons

Constitutional recognition of third Strong autonomy:  dignity: Requires legislative

NALSA (2014) gender; self-identification; cquality: iudicial clarit implementation; not a
affirmative action mandate quality: J y statute
. . . Legal recognition; Bureaucratic hurdles;
Statutory protections; certification _ > . . . . " . .
2019 Act o TR anti-discrimination; welfare medical gatekeeping; weak
regime; anti-discrimination
mandate enforcement
2026 Removal of self-identification; Claimed administrative !I)enlgs_ agtonomy; exclu.des
Amendment . I S B identities; medical
medical boards; narrower definition clarity; new offences . .
(Proposed) surveillance risk

VII. Social and Emotional Context

Beyond legal texts, this debate has real human impacts:

. Legal recognition means dignity. For many transgender persons, being acknowledged by the state
as who they feel themselves to be is a profound emotional validation.

. Bureaucratic obstacles cause harm. Certificates delayed or blocked due to arbitrary procedures
translate into denial of employment, education, healthcare, and social acceptance.

. Exclusion breeds stigma. If the law removes self-identification, many transgender and
gender-diverse persons may face renewed invisibility and exclusion.

. Historical struggles. Many in the community highlight that the fight for legal identity spanned
decades — building trust that the Constitution protects their identity — which the 2026 Bill threatens to
undo.

VI1I. Inspirational Transgender Achievers in India

Despite systemic discrimination and legal hurdles, many transgender individuals in India have broken barriers
and become role models, showing courage, resilience, and excellence in diverse fields. Their stories exemplify
the importance of legal recognition, social inclusion, and empowerment:

1. Shivani Kapoor — A pioneering transgender advocate from Mumbai, Shivani has been actively
involved in raising awareness about transgender rights and was part of initiatives implementing welfare
schemes under the 2019 Act. She emphasizes the transformative impact of self-identification on social
dignity and personal confidence.

2. Gauri Sawant — A well-known activist and social worker, Gauri Sawant runs an NGO supporting
transgender women and children. She successfully fought for adoption rights and has been vocal about
legal recognition and access to welfare programs, embodying the intersection of personal resilience
and legal activism.
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3. Manabi Bandyopadhyay — India’s first openly transgender college principal, Manabi has
shattered barriers in education. She advocates for inclusive educational policies and the recognition of
transgender identities in schools and universities. Her journey highlights how legal frameworks and
social acceptance can empower individuals to excel professionally.
4. Living Smile Vidya — A poet, actor, and social activist, Vidya has used literature and theater to
raise awareness about transgender issues, including discrimination, social exclusion, and the
importance of self-identification. Her work shows the power of art and personal narrative in shaping
public perceptions and fostering empathy.
5. Priya Prakash — A transgender entrepreneur and motivational speaker, Priya has launched social
enterprises to provide employment to transgender persons, demonstrating how economic empowerment
and legal recognition of gender identity can create opportunities for self-reliance and social impact.

These achievers illustrate that legal protections alone are not enough; social acceptance, inclusion, and
empowerment initiatives must accompany statutes to enable transgender individuals to flourish. They are living
proof of the human potential unlocked when identity, dignity, and autonomy are respected, reflecting the
vision of the NALSA judgement.

Conclusion

The evolution of transgender rights in India — from NALSA v. Union of India (2014) to the Transgender
Persons (Protection of Rights) Act, 2019, and now the proposed 2026 Amendment — represents both
significant progress and emerging challenges. NALSA was a landmark affirmation of constitutional principles,
recognising transgender persons as a third gender and affirming self-perceived gender identity as central to
dignity, equality, and freedom. The 2019 Act attempted to translate these principles into statutory law, providing
protections against discrimination and welfare measures, but it introduced bureaucratic and medical procedures
that diluted the autonomy envisioned by the Supreme Court.

The 2026 Amendment raises further concerns by removing self-identification, narrowing legal definitions, and
introducing extensive bureaucratic and medical gatekeeping. While proponents argue for administrative clarity
and prevention of misuse, such measures risk excluding large segments of the transgender and gender-diverse
community, undermining the fundamental rights enshrined in Articles 14, 19(1)(a), and 21.

Beyond the legal dimension, these laws profoundly affect the social and emotional lives of transgender persons.
Recognition of identity is not merely administrative — it validates existence, fosters social inclusion, and
provides access to education, healthcare, employment, and public services. Conversely, restrictions on self-
identification perpetuate marginalisation, reinforce stigma, and threaten the mental health and well-being of
transgender individuals.

India stands at a critical crossroads: the state must balance administrative clarity with constitutional freedoms,
but the scales cannot tip toward control at the expense of human dignity, autonomy, and equality. Upholding
self-determination of gender identity is essential not only as a matter of law but as a moral and social
imperative. Only by protecting the right to self-identify and ensuring inclusive legal frameworks can India realise
the vision of a society that respects all its citizens, regardless of gender identity.

In essence, the struggle for transgender rights is not just a legal or political issue — it is a human rights and
social justice journey, one that calls for empathy, courage, and unwavering commitment to the principle that
every individual has the right to live as their true self.
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